
 
 
 

      11333 N. Cedarburg Road 
Mequon, WI  53092 

 Phone: 262-236-2903 
 Fax: 262-242-9655 

www.ci.mequon.wi.us  Community Development  
 

ECONOMIC DEVELOPMENT BOARD 
Tuesday, October 31, 2023 

8:00 AM 
North Conference Room 

 
Agenda 

 
1) Call to Order, Roll Call 
 
2) Approval of Meeting Minutes from September 19, 2023. 

Action requested:  review and approve 
 

3) TIF Policy Item  
Action requested:  review and approve 

 
4) Refresh Aesthetic Center TID No.5 Tier 2 Incentive  

Action requested:  review and approve 
 
5) Staff Updates 
 
6) Announcements 
 The next meeting is Tuesday, November 28, 2023, at 8:00 a.m. 
 
7) Adjourn 
 
 
 
 
 
 
 
  
Dated: October 27, 2023                /s/ Tim Carr, Chairman 
  
Notice is hereby given that a quorum of other governmental bodies may be present at this meeting to present, 
discuss 
and / or gather information about a subject over which they have decision making responsibility, although they will 
not take formal action thereto at this meeting. 
Any questions regarding this agenda may be directed to the Dept. of Community Development office at 262-236-
2903, Monday through Friday, 8:00 a.m. – 4:30 p.m. 
 

http://www.ci.mequon.wi.us/


 

 

 

      11333 N. Cedarburg Road 

Mequon, WI  53092 
 Phone: 262-236-2902 

 Fax: 262-242-9655 

www.ci.mequon.wi.us   

 

ECONOMIC DEVELOPMENT BOARD 

Tuesday, September 19, 2023 

8:00 AM 

North Conference Room 

 

Minutes 
 

1) Call to Order, Roll Call 

Present: 

Chair Timothy Carr 

Vice Chair William Gebhardt 

Board Member Dennis Engel  

Board Member Colin Boyd  

Board Member Daniel Gannon 

Board Member Jeff McLean  

Board Member Inge Plautz 

Board Member Bruce Sipiora 

Board Member Tracy Johnson -- Absent  

Board Member Michael Kramer – Absent 

 
 

 

Chairman Carr called the meeting to order at 8:05 a.m. 

2) Approval of Meeting Minutes from July 25, 2023 

Action 

Board member Engel made a motion to approve the meeting minutes from July 25, 2023. 

Board member Gannon seconded the motion. 

A voice vote was taken; vote passed (8-0)  

RESULT: Approved [Unanimous] 

MOVED BY: Board Member Engel 

SECONDED BY: Board Member Gannon 

AYES: Carr, Gebhardt, Engel, Boyd, Gannon, McLean, Plautz, Sipiora 

ABSENT: Johnson, Kramer 
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ECONOMIC DEVELOPMENT BOARD MINUTES – September 19, 2023 Page 2 of 3 

3) Port Washington Road Zoning  

Assistant Director Zader explained that an inventory of the businesses along Port Washington 

Road was done, and a map was created showing different draft districts, which is included in 

the Board packet. He stated that the zoning code is very diluted in terms of the uses. It was 

determined after identifying all the nonconforming uses, that there are several, and they are 

spread out along the corridor. He stated that staff needs feedback from the Board regarding 

creating nonconforming uses as there are some consequences for the businesses and the city 

as well as how to best address non-conformities.   

 

Asst. Dir. Zader stated that there are three options of approach: 

 

1. To tweak the current districts, which will not have much of an impact. 

2. Expand the overlay but not allow at Donges Bay, with concentration on the south end 

of Port Washington Road. 

3. Modify, which would not have a big impact on land use in the long term. 

 

The Board agreed that the middle road approach (#2) is the most appropriate course of 

action. 

 

The board discussed the various uses along Port Washington Road.  It was agreed that the 

end goal is to have more concentrated areas of similar uses. Staff will work to revise the 

zoning language with a distinction of uses, contemporize use types and definitions between 

the districts. 

 

The Board supports a market analysis of the area with funding available in the Community 

Development budget and/or TIF funds.  

 

Recommendations made by voice vote: 

 

• Support of a market analysis to be funded by TIF and DCD funds; the scope of the 

analysis to be determined by the Board and Common Council.  

Yes vote 5:3 

 

It was discussed that staff would include alternative land uses to office and retail as 

part of the analysis and look at similar communities to see what concepts have been 

implemented. 

 

• Identifying long term locations for multi-family housing at in-fill sites (define type of 

housing that would be allowed). 

Yes vote 6:2 

 

• Should nonconforming uses be limited and should this review be conducted at the 

above mentioned middle road approach. 

Yes vote 8:0 
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ECONOMIC DEVELOPMENT BOARD MINUTES – September 19, 2023 Page 3 of 3 

• Should the overlay be extended to capture some of the nonconformity uses and 

capture some of these uses at the south end. 

Yes vote 7:1 

 

• Identify certain identified sites, that would require special design requirements to 

achieve some of the character or open space features desired. 

Yes vote 8:0 

4) October Event - Super Steel 

Chairman Carr stated that Super Steel had a wonderful celebration event that was attended by 

some of the officers of the city. 

 

Staff is working to secure a date with Super Steel to arrange for a tour of their site to celebrate 

manufacturing month.  

5) Staff Updates 

Director Tollefson stated that ReFresh, going into Ferrante’s location, was approved at Planning 

Commission for their use but they need to bring back design plans for approval of their building. 

 

The Concordia fish hatchery also was approved for their use but need to bring back architectural 

modification designs for final approval.  

 

Director Tollefson reminded the Board that the Common Council is supportive of the southwest 

industrial park initiative but it will not be budgeted to begin hiring the necessary contractors until 

2024.  

6) Announcements 

The next meeting scheduled for October 24, 2023, may be changed.  Staff will send out an email 

if a date change occurs.  

7) Adjourn 

Action 

Alderman Gebhardt made a motion to adjourn the meeting. 

Board member McLean seconded the motion. 

A voice vote was taken; vote passed (8-0) 

 

The meeting concluded at 9:35 a.m. 

 

 

Respectfully Submitted, 

 

Kim Tollefson 

Director of Community Development 
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 11333 N. Cedarburg Road 

 Mequon, WI 53092-1930 

 Phone: 262-242-3100 

 Fax:  262-242-9655 

www.ci.mequon.wi.us  Office of Community Development 
 

TO:  Economic Development Board 

FROM: Jac Zader, Assistant Director Community Development 

DATE: October 31, 2023 

SUBJECT: TIF Policy Review 

 

Background 

On October 10, 2023, the Common Council Committee of the Whole reviewed the proposed TIF 

#4 and #5 policy guidelines which included a list of uses that would not be eligible for the 

increased incentive. Staff has modified the policy based on input from the committee members 

and will be presenting the item to the Common Council at their meeting on November 14, 2023, 

for final approval. Staff is requesting the Economic Development Board review the final policy 

and propose any changes prior to Common Council action.  

 

END OF MEMO 
 

Attachments: 

TIF 4 and 5 Nov 2021 new (DOCX) 

Fast Track (XLSX) 

High Priority Sites - 3 (PDF) 

3.1
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TIF Policy for TIF#4 and TIF#5  

November 2023 

The following policy has been created by the Economic Development Board of the City of 

Mequon for TIF districts #4 and #5.  

I. Purpose  

 

The purpose of this policy is to provide guidance regarding the City of Mequon’s use 

of Tax Increment Financing (TIF) in Districts #4 and #5. 

 

II. Goal  

 

The goal of the City of Mequon’s use of Tax Increment Financing is to diversify its 

economic base through the retention and expansion of existing businesses, the 

redevelopment of the areas that are blighted or in need of redevelopment, the 

attraction of new commercial sites and employment centers and other projects of 

special community interest. These goals will help to establish new employment 

opportunities for residents and expand the tax base. These guidelines are intended to 

provide general direction on the use of TIF funds. 

 

 III.  Primary Objectives  

 

A. Implement a proactive approach to local economic development through 

public/private partnerships. 

B. Align financial programs/tools with new zoning regulations to facilitate the 

redevelopment and attract desired and marketable land uses revitalization of the 

Port Washington Road Corridor. 

C. Acquisition and consolidation of parcels for comprehensive redevelopment 

opportunities. 

D. Enhance architectural and site design, as well as street design, to improve the 

aesthetic quality of the commercial corridor. 

E. Assist City in implementing its overall economic development goals. 

 

 

IV.     Financing 

1.“Pay as you Go” TIF – The City will use “pay as you go” as a method to help 

reduce the financial exposure of the City. Under this financing method the 

developer pays for the upfront costs of the project. The City would provide a 
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Municipal Revenue Obligation (MRO) which establishes the criteria for payments 

to the developer from future tax increment to allow them to recoup a portion of 

their initial investment. The Fast-Track formula shall be used to determine the 

amount of incentive available for the project and all criteria must be met.  

 

V.      TIF Incentive Criteria 

 

All requests for TIF assistance will be required to demonstrate that the tax 

increment estimated to be generated by the project will be sufficient to payback 

any TIF assistance provided by the City (including applicable interest expenses) 

in support of the project. In order to meet the “but for” test, it must be 

demonstrated that the project would not take place at the desired level or 

timeframe without TIF assistance. Projects that would be likely to proceed 

without receiving TIF funds will not be eligible for assistance. 

 

A. Tier 1 Incentive  

Projects located with either TIF #4 or #5 shall utilize the fast-track formula to 

calculate the incentive including the 5% bonus. The incentive will utilize the Pay-

As-You-Go (Developer Financed) structure with a maximum payment of 15 years 

or the life of the district whichever comes first. The project must create a 

minimum value of 1.5 million over the existing improvement value. In order for 

the site to qualify for the incentive, complete demolition of the existing building/s 

on the site is required. For sites that include multiple buildings, a project is 

considered eligible if one or more of the buildings are demolished as part of the 

development project.  

 

B. Tier 2 Incentive 

For projects that combine multiple existing parcels in accordance with the project 

plan, or are within a high priority area as shown in Section VIII, the developer 

incentive in the fast-track formula is 15%. Ineligible uses as listed in Section VIV 

are not eligible for the increased incentive. The payback period is not limited to 

15 years and may extend though the life of the TID. 

 

VI. Developer Requirements 

 

Guarantees: In order to receive direct TIF assistance, a developer must agree to 

provide guarantees to the city to cover any shortfall in costs not paid by 

increment. These may include construction guarantees, letters of credit, personal 

or corporate guarantees and/or minimum payment agreements.  
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Financial Information: The business receiving the development incentives shall 

provide the City with sufficient financial information to document that the 

business is financially stable. Personal financial records will remain confidential 

subject to the requirements of the Wisconsin Open Records law. 

 

VII. Enhancements to Port Washington Road 

 

In order to spur redevelopment along the south Port Washington Road corridor, 

the Board recommends using existing or future unallocated increment for the 

planning and implementation of public improvements including but not limited to 

studies, expert consultants, lighting, landscaping, signage, and public art. 

 

VIII.  High Priority Sites 

 

High priority sites are those defined by the EDB as shown on the attached map.  

 

VIV.  Ineligible Uses 

 

The following uses are not eligible for the Tier 2 incentive: 

• Community Based Residential facilities with 16 residents or less. 

• Hospice 

• Residential development without a commercial component. 

• Religious Institutions 

• Funeral Services 

• Fast Food Restaurants 

• Public Administration facilities 

• Public or Private Schools 

• Principle Parking Facilities 

• Financial and insurance institutions 

• Gambling operations 

• Sexually Oriented business 

• Gas Station and Auto Service or Convenience Facilities 

• Auto Dealerships 

• Light industrial uses 

• Indoor shooting ranges 

• Resale establishments 

• Storage facilities 
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Fast Track Examples

Tier 1 Tier 2

Base Improvement Value $500,000 Base Improvement Value $500,000

Site Repair and Demo $500,000 Site Repair and Demo $500,000

Gap $1,000,000 Gap $1,000,000

New Building Value $7,000,000 New Building Value $7,000,000

5 % incentive $325,000 15 % incentive $975,000

Total incentive $1,325,000 Total incentive $1,975,000

Annual Tax Amount $88,593 Annual Tax Amount $88,593

Payback length (Years) 16 Payback length* 23

Payback based on full term $1,975,000

Max at TIF closure (currently 17 years) $1,506,082
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 11333 N. Cedarburg Road 

 Mequon, WI 53092-1930 

 Phone: 262-242-3100 

 Fax:  262-242-9655 

www.ci.mequon.wi.us  Office of Community Development 
 

TO:  Economic Development Board 

FROM: Kim Tollefson, Director of Community Development 

DATE: October 31, 2023 

SUBJECT: Refresh Aesthetic Center TID No. 5 Tier 2 Incentive 

 

Background: 

DJS Land Management LLC is requesting a Tax Increment Financing District #5 incentive under 

the Fast Track Formula, which is a pay-as-you-go reimbursement of expenditures associated 

with demolition.  This request runs concurrent with a redevelopment proposal for the property 

located at 10404 North Port Washington Road, which is the former Ferrante’s restaurant site.  

Refresh Aesthetic Center, a 4,382 square foot, two-story, new constructions MediSpa is 

intended.  The project is scheduled for action by the Planning Commission on December 4, 2023.  

The following outlines the criteria of the Fast Track incentive formula for Tier 2: 

 

• Tier 2 incentives are designated for a project that combines multiple parcels or is located 

within a high priority area as determined by EDB.  A 15% incentive is authorized for 

such high priority sites.  

 

• The payback period may extend to the life cycle of the TID. 

 

• The maximum incentive allowed is the “gap”, which is defined as the removal of base 

improvement value plus the cost of site demolition costs and a 15% incentive. 

 

Application: DJS Land Management application shows the following: 

 

• A total new construction value estimated at $4.8M, which is a net value of $4.26M 

beyond the current improvement value of $237,000.  

 

• A total eligible incentive under the Fast Track Formula of $1,021,450.   

 

• A payback period, based on estimated annual tax revenue would occur in 17 years, which 

is beyond the life of TID.  The application is eligible for 13 years because TID #5 has a 

statutory closure date of 2039, and the proposed project will not be completed until 

March of 2025.  Under this project completion date, the estimated total eligible incentive 

is $808,500. 

 

Included in the Board’s review is the estimated demolition costs for demolition and site repair 

and the Fast Track Formula under the City’s TID incentive policy as it applies to the subject 

redevelopment site.   

 

The recommendation of the Economic Development Board for the incentive will be forwarded to 

the Finance & Personnel Committee and the Common Council for action on November 14, 2023 

(please see attached the proposed development plans). 
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Staff Summary:  Staff recommends approval of the incentive request as it meets the standards 

to qualify for TID funds under the approved Fast Track Formula.  In addition, the project will 

generate a net financial benefit to TID.  The approval is subject to a development agreement 

outlining expectations of the project and financial standards (draft included). 

 

 

Tier 2

Base Improvement Value 237,000.00$                               

Site Repair and Demo 100,000.00$                               

Gap 337,000.00$                               

New Building Value 4,800,000.00$                           

15 % incentive 684,450.00$                               

Total incentive 1,021,450.00$                           

Annual Tax Amount 62,192.32$                                 

Payback length* 17.42405335

Max at TIF closure (currently 17 years) 1,057,269.46$                           

 
 

Attachments: 

Refresh TID 5 Incentive DA Resolution CC 11.14.23 (DOCX) 

Refresh DEVELOPMENT AGREEMENT EDB Draft 10.31.23 (DOCX) 

Refresh TID Application 10.31.23 (PDF) 

Refresh Aesthetic 10.11.23 (PDF) 

Refresh Landscape Plan (PDF) 
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A. Tax Increment District No. 5 offers redevelopment incentives for projects including 

demolition and site repairs. 

 

B. Tax Increment District No. 5 encourages redevelopment of parcels located within 

the district boundary through the combination of lands, new land uses and removal of underutilized 

or undervalued structures. 

 

C. The proposal by DJS Land Management LLC complies with the standards of the 

City’s Fast-Track Formula Tier 2, for an estimated incentive of $808,500 related to a proposed 

redevelopment project located at 10404 N. Port Washington Road with an estimated value of 

$4.8M and a payback period of 13 years. 

 

D. Adequate funds are available in the TID No.5 for the incentive.  Adequate time 

remains in the life of TID No. 5 for a partial repayment of the total eligible incentive prior to 

closure of the TID. 

 

E. The Economic Development Board, at its meeting on October 31, 2023, approved 

staff’s recommendation to authorize the incentive. 

 

F. The Finance and Personnel Committee, at its meeting on November 14, 2023, 

approved authorization of the incentive. 

 

BASED UPON THE FOREGOING RECITALS, IT IS RESOLVED by the Common 

Council of the City of Mequon, Wisconsin, that:  

 

1. The Development Agreement between the City and DJS Land Management, LLC, 

for an estimated incentive in the amount of $808,500, the form as attached is approved. 

 

2. The Mayor, City Clerk, and other appropriate City staff are directed and authorized 

to execute the Development Agreement as well as any necessary ancillary contractual documents 

which are subject to any clerical, technical and/or legal changes deemed necessary and appropriate 

by the City Attorney, and then to deliver the same. 
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DEVELOPMENT AGREEMENT 

 

 This Development Agreement is made as of the ___ day of ________, 2023, by and 

among the City of Mequon, Wisconsin, a Wisconsin municipal corporation (“City”) and DJS 

Land Management LLC, a Wisconsin Limited Liability Company (“Owner/Developer”). 

 

RECITALS 

 

(i) Owner/Developer has acquired the land described on Exhibit A attached hereto 

(“Property”) for the purpose of redevelopment/development in strict accordance with this 

Agreement and the development plans approved by the City of Mequon, which are listed on 

Exhibit B (the “Approved Plans”) and all other plans as approved and on file with the 

Department of Community Development (the “Development”). 

(ii) Owner/Developer will own and will be responsible for management and operation of the 

Development.   

(iii) It is the desire of the City to foster and promote economic development in the City so as 

to expand the tax base and create new jobs, all in furtherance and compliance with the Port 

Washington Road TID No. 5 Project Plan, as defined below.  The proposed Development of the 

Property in accordance with the terms and conditions of this Development Agreement will be in 

the public interest and will serve a public purpose. 

(iv) The Development will increase the taxable value of the City of Mequon, as well as its 

commercial vitality, providing a substantial benefit to the City and the public, and the 

Development is and will be consistent with the TID No. 5 Project Plan. 

(v) Certain financial incentives including, but not limited to, the TID No. 5 Fast Track 

Incentive are herein provided, and the Development will not occur in their absence. 

(vi) The parties to this Agreement have caused to be created this Development Agreement for 

the purpose of setting forth certain rights, duties and obligations of the parties with respect to the 

development of the Property and have approved its terms, and authorized their respective 

officers, directors and managers to execute it on their behalf. 

Now, Therefore, in consideration of the recitals and mutual agreements herein set forth, 

and other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties hereto agree as follows: 

 

1. Definitions.  As used in this Agreement, the following terms shall have the 

following meanings: 

(a)  “Acceptable to the City” means, in varying applications of that term in 

this Agreement, that the matter under review and scrutiny by the City and Ehlers and 

Associates, its financial consultant, complies with this Agreement in all respects, and/or 

adheres to applicable laws, ordinances, building codes, rules, and regulations, and/or 

generally practiced and prudent underwriting and financial evaluation principles, 
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standards and practices as relates to pro forma projections for the Development, cost 

estimates, bids and prices, terms of construction contracts and permanent financing, and 

the financial statements of Owner/Developer as well as amounts and terms for the 

investment of equity capital in the Development, as will reasonably lead to the good faith 

conclusion that the risks to the public herein contracted are reasonable and manageable 

under the circumstances, and in relation to the public benefit of this Development 

Agreement.  Materials submitted to the City for such review shall be objected to within 

ten (10) business days, or shall be deemed acceptable to the City, except wherein review 

by the Planning Commission shall be required, in which case the review period shall be 

twenty (20) days, or by the Common Council, in which case the review period shall be 

thirty (30) days.  The foregoing is not intended to impose additional requirement for 

review by the Planning Commission or the Common Council except in such circumstance 

in which such review shall be otherwise required by law.  Any item included within 

Exhibit B as part of the definition of “Approved Plans” shall be deemed to be Acceptable 

to the City. 

(b) "Affiliate" means: (i) a person or an entity that directly or indirectly 

controls, or is controlled by, or is under common control with, Owner/Developer, or (ii) a 

person or entity that directly or indirectly beneficially owns or holds any ownership 

interest in Owner/Developer unless that person or entity has no authority or right of 

management or control of Owner/Developer; or (iii) any person or entity in which 

Owner/Developer has an ownership interest unless that person or entity has no authority 

or right of management or control of Owner/Developer; or (iv) any person or entity that 

is an officer or director, general partner or managing member of Owner/Developer.  As 

used in this definition, the term "control" means the possession, directly or indirectly, of 

the power to direct or cause the direction of the management and policies of a person or 

entity, whether through the ownership of voting securities, by contract, by operation of 

law, or otherwise.   

(c)  “Available Tax Increment” means Tax Increment actually collected by 

the City with respect to the Property (including Tax Increment on Personal Property) for 

the TID No. 5 Special Fund.     

(d) “Building and Site Improvements” shall mean the construction and 

installation of building and site improvements on the Property, in accordance with the 

Approved Plans, and also in compliance with all applicable requirements of federal, state 

and local construction, erosion control, fire, building, electrical, plumbing, HVAC, storm 

water, grading, and landscaping ordinances, laws, regulations, and codes, and all 

additions and/or alterations to these initially constructed building and site improvements 

on the Property.   

(e) "Completion Value" means the actual total assessed valuation of the 

Project (real and personal property) as of January 1 the year following completion of the 

Development.  

(f) “Fast Track Improvements” means the improvements defined in Section 

4(d) below. 
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(g) "Fast Track Improvements Cost Breakdown" means the current complete 

cost breakdown of construction and non-construction cost items (i.e., a line-item budget), 

clearly identifying the Fast Track Improvements Costs shown on Exhibit D. 

(h)  “Fast Track Incentive” means the money to be paid by the City, out of 

TID District No. 5 Tax Increment resulting from the Development, to Owner/Developer, 

defined in Section 4(d) below, as estimated on Exhibit D, and subject to adjustment after 

completion of the Fast Track Improvement and the limitations thereon, as provided 

herein. 

(i) "General Contractor" means: The general contractor or general contractors 

hired by Owner/Developer to construct the Development or components of the 

Development under one or more contracts.  General Contractor may include 

Owner/Developer to the extent it makes direct contracts for construction, furnishing or 

fixturing of parts of the Development. 

(j)  “Owner/Developer" means: Blue Ribbon Self Storage III, LLC, and 

permitted successors and assigns as approved by the City, which shall have the exclusive 

management of the Project. 

(k) "Project" means a development as referred to and described in the 

Approved Plans listed on Exhibit B. and including: 

• Demolition of existing structures;  

• Removal of underground oil tank;  

• Removal of asbestos; 

• Utility disconnection;  

• Excavation;  

• Fill and rough grading of demolition areas; 

• Filling, grading, removal and installation of utility services, installation of roads, 

sidewalks, driveways, walkways, curbs and gutters, parking lot(s); and all other 

site work as may be required in connection with the development and associated 

parking, and alterations to public rights of way; 

• Construction and installation of all other improvements as may be required in 

order to comply with the Approved Plans which incorporate the zoning 

ordinances, building codes, and any other applicable rules and regulations 

identified in Exhibit B; 

 

(l) "Project Completion Date" means the date of completion of the Project, 

which shall be no later than March 1, 2025. 

(m) "Project Plan" means the Project Plan for the City of Mequon Tax 

Incremental District No. 5, as may be amended from time to time. 

(n) "Tax Increment” means the amount of tax collected from the Property and 

the Building and Site Improvements to be constructed on the Property by 

Owner/Developer, and the personal property installed or located on the Property which is 
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subject to personal property tax (the “Personal Property”), less the Tax Increment Base, 

as calculated with reference to and in accordance with the provisions of Section 66.1105 

(2)(i) through (m) of the Wisconsin Statutes.    

(o) "Tax Increment Base" means the amount of tax collected on the equalized 

value determined as of January 1, 2023 of the Property. 

(p) "TIF District" or “TID No. 5” means City of Mequon Tax Increment 

District No. 5.   

2. Conditions Precedent: Owner/Developer’s Obligations.   In addition to all other 

conditions and requirements set forth in this Agreement, the obligations of the City under this 

Development Agreement are conditioned upon the satisfaction of each and every one of the 

following conditions: 

(a) At its cost, Owner/Developer has provided Fast Track Improvements Cost 

Breakdown estimates to the City, in the form as shown on Exhibit D, certified by 

Owner/Developer and the General Contractor as presenting the then most accurate and 

complete Fast Track Improvements Cost Breakdown available, and which will 

demonstrate that estimated Fast Track Improvements Costs are $100,000.00. 

(b) Owner/Developer has, at its cost, provided the City with a timetable for 

completion of the Project. 

(c) Prior to the execution of this Agreement, Owner/Developer shall provide 

the City with evidence satisfactory to the City that Owner/Developer is authorized to 

enter into this Agreement and that the persons signing this Agreement on behalf of 

Owner/Developer are authorized to sign this Agreement.  Prior to the execution of this 

Agreement, Owner/Developer, at its cost, shall provide a certified copy of its articles of 

organization, operating agreement and its resolutions and a certificate of status issued by 

the Wisconsin Department of Financial Institutions.  Such formation documents and 

resolutions must be acceptable to the City and must show a state of facts as to ownership, 

management and control acceptable to the City.   

(d) Prior to the execution of this Agreement, Owner/Developer shall provide a 

certificate of incumbency and resolutions or consents of its board, all of which 

resolutions and consents shall show that Owner/Developer has been duly authorized to 

enter into this Agreement and all other agreements, documents and contracts required to 

be executed by it in connection with the transactions which are the subject of this 

Agreement. 

(e) No uncured default, or event which with the giving of notice or lapse of 

time or both would be a default, shall exist under this Agreement.     

If all conditions contained in this Section are satisfied within the time periods for satisfaction of 

such conditions as set forth above or if such conditions are waived in writing by the City within 

the time periods for satisfaction of such conditions as set forth above, of if the City fails to 

disapprove or object to any of the deliverables furnished by or performance of Owner/Developer 
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as to such conditions within ten (10) business days of receipt by the City, then the above 

conditions shall be deemed satisfied.  The City shall issue a certificate (the “Certificate”) 

confirming that all of the above Conditions Precedent have been satisfied or waived, which can 

be relied on to confirm that the obligations in this Section have been satisfied. If the City shall 

timely disapprove or object to the deliverables or performance of Owner/Developer specifying 

the reason(s) for which the matter is not satisfactory to the City, Owner/Developer shall have ten 

(10) business days to cure by resubmission of satisfactory deliverables or performance.  In the 

event Owner/Developer does not timely resubmit or the resubmission is unsatisfactory to the 

City, the City, at its option, exercised in its reasonable discretion, may terminate this Agreement, 

by providing written notice to the Owner/Developer as provided herein, in which event, none of 

the parties to this Agreement shall have any further liability or obligation to the other parties; 

provided, however, Owner/Developer shall pay all costs and expenses incurred by the City, up to 

a total amount of $10,000, in connection with the Project and the preparation and negotiation of 

this Development Agreement, including without limitation, attorneys' fees and the fees of the 

City's outside financial consultant. 

 

3. Representations and Warranties and Covenants of Owner/Developer. 

Owner/Developer represents and warrants to the City to the best of its knowledge, and covenants 

with the City as follows: 

(a) All copies of preliminary cost estimates, and final costs of the Fast Track 

Improvements and agreements related to them, which Owner/Developer has furnished to 

the City are true and correct in all material respects.  There has been no material adverse 

change in the cost estimates of the Fast Track Improvements since the date of the last cost 

estimate furnished by Owner/Developer to the City.   

(b) Owner/Developer has paid, and will pay when due, all property taxes on 

the Property prior to any such taxes becoming delinquent. 

(c) Owner/Developer will pay for all work performed and materials furnished 

for the Required Offsite Improvements, which upon completion, final inspection and 

acceptance by the City, shall be dedicated to the City, or State of Wisconsin, as 

applicable. City confirms this Required Offsite Improvements work is not subject to any 

public bidding requirements, but that Owner/Developer’s contractor shall provide notice 

to the City 3 days prior to commencement of that work, in order to allow the City to 

inspect the work. 

(d) No statement of fact by Owner/Developer contained in this Agreement 

and no statement of fact furnished or to be furnished by Owner/Developer to the City 

pursuant to this Agreement contains or will contain any untrue statement of a material 

fact or omits or will omit to state a material fact necessary in order to make the 

statements herein or therein contained not misleading at the time when made. 

(e) Owner/Developer is a duly organized Wisconsin limited liability company 

and is duly formed and validly existing and has the power and has or will have all 

necessary licenses and permits to own the Property and to carry on its business at the 

Property. 
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(f) The execution, delivery and performance of this Agreement have been 

duly authorized by all necessary board action of Owner/Developer and constitute the 

valid and binding obligations of Owner/Developer enforceable in accordance with their 

terms, subject only to applicable bankruptcy, insolvency, reorganization, moratorium, 

general principles of equity, and other similar laws of general application affecting the 

enforceability of creditors' rights generally. 

(g) The execution, delivery, and performance of Owner/Developer's 

obligations pursuant to this Agreement will not violate or conflict with 

Owner/Developer's formation documents nor will the execution, delivery, or performance 

of Owner/Developer's obligations pursuant to this Agreement violate or conflict with any 

law applicable to Owner/Developer or the Project. 

(h) There is no litigation or proceeding pending or threatened against or 

affecting the Project or Owner/Developer’s interest in the Development. 

(i) No default, or event which with the giving of notice or lapse of time or 

both would be a default, exists under this Agreement. 

(j) Prior to completion of the Project Owner/Developer will not sell, transfer 

or convey the Property except to an Affiliate who shall take title subject to this 

Agreement.  This shall not prevent the mortgaging of the Property.   

(k) Construction of Project shall commence not later than the date required by 

the Planning Commission or permitting listed in the Approved Plans.  The building on 

the Property will be deemed completed upon occurrence of all of the following: a 

certificate of occupancy is issued by the appropriate governmental authorities for all 

spaces intended to be occupied in the building. 

(l) Owner/Developer will cause the Project to be completed in conformance 

and compliance with all applicable federal, state, local and other laws, rules, regulations 

and ordinances, including without limitation, all zoning and land division laws, rules, 

regulations and ordinances, all building codes and ordinances of the City and County, all 

environmental laws, rules, regulations and ordinances, and all terms and conditions of 

this Agreement. 

(m) The Owner/Developer understands that the permitted uses for the 

Development are as enumerated in the designated zoning district of the City of Mequon 

for the Property, and agrees to use the Development in compliance with this zoning and 

the Planned Unit Development ordinance. 

(n) The representations and warranties contained herein shall be true and 

correct at all times during the term of this Agreement.  

4. Covenants of City.  The City covenants with the Owner/Developer as follows: 

(a) City will expeditiously provide to Owner/Developer and its lenders such 

information as is reasonably requested by them.  City will provide Owner/Developer's 
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lender(s) such estoppel certificates and other assurances as may be reasonably requested 

of City. 

(b) The City shall cooperate with Owner/Developer throughout the 

development of the Project and shall promptly review and/or process all submissions and 

applications as expeditiously as possible, taking into account applicable laws, rules, 

regulations and ordinances. 

(c) Subject to the verification of the costs incurred by Developer/Owner for 

the Fast Track Improvements (as defined herein) in accordance with section 4(d)(vii) 

below, the City, through TID No. 5 shall provide the Fast Tract Incentive to the 

Owner/Developer to offset part or all of the site repair and demolition costs (the "Fast 

Track Improvements"), as indicated and described in the Fast Track Improvements Cost 

Breakdown appended to this Agreement as Exhibit D, in the manner provided herein, and 

subject to the following terms, conditions and procedures.  

i. In the event Owner/Developer completes construction of the 

Project in the time and manner required herein, the City agrees that this Agreement shall 

constitute a Municipal Revenue Obligation under the terms contained herein (the 

“MRO”), in the amount of the Fast Track Incentive.  The total amount of the Fast Track 

Incentive shall be calculated using the total project gap, defined to be the "Base 

Improvement Value" (as shown on Exhibit D) plus the Owner/Developer’s actual costs of 

completing the Fast Track Improvements. The total Fast Track Incentive currently 

available is $808,500 based upon an estimated Completion Value and Completion Date 

of the Development being $4,800,000.00. The total Fast Track Incentive shall be paid 

from Available Tax Increment in annual installments equal to 100% of the Available Tax 

Increment in accordance with the payment schedule attached hereto as Exhibit H (the 

"MRO Repayment Schedule").  The obligation to make such payments shall terminate as 

provided in section 4(d)(vi) and (viii) below, or at the earlier of the end of the currently 

remaining life of TID No. 5, the date the full Fast Track Incentive has been paid to 

Owner/Developer, or as provided in Section 12 below. The Municipal Revenue 

Obligation shall not bear interest, and shall be a project cost of TID No. 5.   

ii. In addition to the logs and reports to be provided to the City 

pursuant to section 2(h), Owner/ Developer will provide notice to the City when the 

Project site excavation is complete and before the excavation is refilled, to allow the City 

to verify the amount of excavation and condition of the soils.  

iii. Payments on the Municipal Revenue Obligation shall be payable 

solely from the TID No. 5 Special Fund, and only to the extent that the City shall have 

received as of such payment date Available Tax Increment generated by the Property and 

the Personal Property, and no MRO Default shall have occurred, and shall not be an 

obligation of or a charge against the City's general credit or taxing power. 

iv. After the Project Completion Date, for Available Tax Increment 

paid by Owner/Developer and collected by the City in the year in which the tax bill is 

generated or by the following July 31st, the payment date for the Municipal Revenue 

4.1.b

Packet Pg. 20

A
tt

ac
h

m
en

t:
 R

ef
re

sh
 D

E
V

E
L

O
P

M
E

N
T

 A
G

R
E

E
M

E
N

T
 E

D
B

 D
ra

ft
 1

0.
31

.2
3 

 (
89

20
 :

 R
ef

re
sh

 A
es

th
et

ic
 C

en
te

r 
T

ID
 N

o
. 5

 T
ie

r 
2 

In
ce

n
ti

ve
)



 

 

 8 

Obligation shall be September 1st.   By way of example, if the Project shall be completed 

and the Personal Property fixtures and equipment installed and fully assessable on or 

before January 1, 2024, then the tax bill generated in December, 2024 and paid by 

Owner/Developer on or before July 31, 2025 will result in a Fast Track Incentive 

payment to Owner/Developer on September 1, 2024.  All obligations for payment of the 

Municipal Revenue Obligation shall terminate with the end of the final year of TID No. 5 

as provided in Section 66.1105, Wisconsin Statutes, or may be sooner terminated as 

provided in accordance with this section 4 or Section 12 below.  

v. Owner/Developer understands and agrees that the Municipal 

Revenue Obligation of City hereunder will be payable only to the extent that there exists 

Available Tax Increment as defined herein and generated pursuant to Section 66.1105, 

Wisconsin Statutes with respect to the Property and Personal Property, and no MRO 

Default has occurred under this Agreement, and will never represent or constitute general 

obligation debt or bonded indebtedness of the City, the State of Wisconsin or any 

political subdivision, all pursuant to the provisions of Section 66.1105, Wisconsin 

Statutes. 

vi. To satisfy in full the City's obligations under the Municipal 

Revenue Obligation, the City shall have the right to prepay the outstanding balance of the 

Municipal Revenue Obligation at any time.  The prepayment option is available to 

provide the City the option of early termination of TID No. 5. 

vii. Upon completion of the Fast Track Improvements, 

Owner/Developer will provide to the City's independent financial consultant under a 

confidentiality agreement all contracts, costs, books and records pertaining to the Project 

as a whole, and for the Fast Track Improvements to verify actual Project and Fast Track 

Improvements costs incurred.  City assumes no obligation to Owner/Developer for the 

sufficiency or adequacy of such reviews, it being acknowledged that such reviews are 

made for the sole and separate benefit of City.  Any and all notes and copies of records 

made by or on behalf of the City related to such reviews shall be treated as confidential to 

the full extent permitted by law.  The fact that City may make construction reviews shall 

in no way relieve Owner/Developer from its duty to independently ascertain that the 

construction of the Project is being completed substantially in accordance with the 

approved Plans.   

viii. If the total Project costs actually incurred by Owner/Developer for 

the Project taken as a whole, including the Personal Property, are less than $4,760,000, 

then the Owner/Developer shall not qualify for the Fast Track Incentive, In such case, 

City and TID No. 5 shall be under no obligation to provide the Fast Track Incentive to 

Owner/Developer, City shall provide Owner/Developer notice of the termination of this 

obligation, the Guaranteed Tax Increment obligation in section 12 below shall terminate, 

and the Tax-Exempt Covenant in section 11 below shall terminate.  

ix. Notwithstanding this above, and as illustrated in the MRO 

Payment Schedule, with the exception of the final annual payment, no annual payment of 

the Fast Track Incentive (a "Scheduled Payment") may exceed 100% of the Available 
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Tax Increment generated by the Property and the Personal Property, charged on the real 

and personal property tax bill issued in the prior year (the “100% Limit”).  Therefore, if 

there is insufficient Available Tax Increment in any year to pay the Scheduled Payment 

out of 100% of the Available Tax Increment, the deficiency shall be deemed a 

“Shortfall”.  If in a later year, 100% of the Available Tax Increment is greater than the 

regularly Scheduled Payment, the amount in excess of the Scheduled Payment but not 

exceeding the 100% Limit, shall be paid to Owner/Developer for the oldest Shortfall first, 

to the extent such amounts are available and until all Shortfalls are paid.   The final year 

payment shall be a balloon payment equal to the total amount outstanding amount of the 

Fast Track Incentive less any payments made pursuant to the terms of this Agreement, 

provided that the total Available Tax Increment collected over the term of this Agreement 

is sufficient to cover the amount of the Fast Track Incentive. Under no circumstance shall 

the City pay more to the Owner/Developer than the total amount of Available Tax 

Increment generated by the Project and collected by the City during the term of this 

Agreement.  

5. Default. The occurrence of any one or more of the following events shall 

constitute a default ("Default") hereunder. 

(a) Owner/Developer shall fail to pay any amounts due from it under this 

Agreement on or before thirty (30) days following notice of nonpayment when due; or 

(b) Any representation or warranty made by Owner/Developer in this 

Agreement, or any document or financial statement delivered by Owner/Developer 

pursuant to this Agreement, shall prove to have been false in any material respect as of 

the time when made or given and not curable; or 

(c) Owner/Developer shall breach or fail to perform timely or observe timely 

any of its covenants or obligations under this Agreement, and such failure shall continue 

for thirty (30) days following notice thereof from City to Owner/Developer (or such 

longer period of time as is necessary to cure the default as long as Owner/Developer has 

commenced the cure of the default within the 30-day period, is diligently pursuing the 

cure of the default and as long as the default is cured not later than 120 days following 

the notice thereof from the City); or 

(d) Owner/Developer shall: (i) become insolvent or generally not pay, or be 

unable to pay, or admit in writing its/his inability to pay, its/his debts as they mature; or 

(ii) make a general assignment for the benefit of creditors or to an agent authorized to 

liquidate any substantial amount of its/his assets; or (iii) become the subject of an "order 

for relief" within the meaning of the United States Bankruptcy Code, or file a petition in 

bankruptcy, for reorganization or to effect a plan or other arrangement with creditors; or 

(iv) have a petition or application filed against it/him in bankruptcy or any similar 

proceeding, or have such a proceeding commenced against it/him, and such petition, 

application or proceeding shall remain undismissed for a period of ninety (90) days or 

Owner/Developer shall file an answer to such a petition or application, admitting the 

material allegations thereof; or (v) apply to a court for the appointment of a receiver or 

custodian for any of its/his assets or properties, or have a receiver or custodian appointed 
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for any of its/his assets or properties, with or without consent, and such receiver shall not 

be discharged within ninety (90) days after his appointment; or (vi) adopt a plan of 

complete liquidation of its/his assets; or 

(e) If Owner/Developer shall cease to exist; or 

(f) A default shall occur under any other documents executed with and 

delivered to the City in connection with the Project, and remain uncured within in 60 

days following notice thereof from the City. 

6. Remedies.   

(a) Upon the occurrence of any Default by Owner/Developer, without further 

notice, demand or action of any kind by the City, the City may, at its option, pursue any 

or all of the rights and remedies available to the City at law and/or in equity against 

Owner/Developer and/or the Project, except that, as provided in Paragraph 6(b) below, 

the City shall only have the right to suspend performance of any of its obligations or 

covenants under this Agreement and/or to terminate this Agreement, as stated therein.  

Except as may be otherwise specifically set forth herein, no remedy herein conferred 

upon the City is intended to be exclusive of any other remedy and each and every such 

remedy shall be cumulative and shall be in addition to every other remedy given under 

this Agreement, and/or now or hereafter existing at law or in equity. No failure or delay 

on the part of the City in exercising any right or remedy shall operate as a waiver thereof 

nor shall any single or partial exercise of any right preclude other or further exercise 

thereof or the exercise of any other right or remedy.  Notwithstanding any of the 

foregoing authorizations, the City shall have no duty or obligation whatsoever with 

respect to any of the matters so authorized.   

(b) Notwithstanding anything contained herein to the contrary, acknowledging 

that the remedy of stopping payment to Owner/Developer or its permitted assigns, of 

amounts otherwise due it under the MRO is a heavy penalty which should not be invoked 

for a small and immaterial default, or a material, but curable default provided 

Owner/Developer is diligently pursuing a cure of the default, the parties hereto agree that 

no default hereunder shall result in the termination of the City’s obligations to pay the 

Fast Track Incentive under the MRO except for a MRO Default, which shall be defined 

as a default under the provisions of Paragraph 6(a) above regarding warranties or 

representations which are not curable, or a default of the Tax-Exempt Covenant or under 

the Guaranteed Tax Increment below, which are not paid within 30 days after notice from 

the City.  Except for an MRO Default, no default shall cause the termination or 

postponement of the City’s obligation to perform any one or more of its obligations under 

the MRO including, but not limited to, any payment obligations on the MRO.  In the 

event of an MRO Default, the City may immediately with only concurrent, but not prior 

notice to Owner/Developer, suspend its obligation to make any further payments on the 

MRO.  Further, the termination of City's obligation to make payments under the MRO 

shall not terminate City's obligation to reimburse Owner/Developer for the City Owned 

Improvements provided that Owner/Developer satisfies all requirements with respect to 

same. 
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7. Costs. All reasonable fees, costs and expenses incurred by the City, including that 

for City Staff time and attorneys and consultant’s fees, expended and incurred in connection with 

the negotiation, preparation and drafting of this Agreement, and all documents and agreements 

executed in connection therewith, as well as the inspection and approval of all deliverables 

relating to authority, and any other considerations necessary to creation of this Development 

Agreement, which are required to be provided the City, shall be paid by Owner/Developer in an 

amount not to exceed $10,000. Said amount shall not include, and shall be in addition to amounts 

which Owner/Developer shall be obligated to pay for plan reviews, permitting, and inspections 

which shall be separately charged by the City at the usual and customary rates.  The 

Owner/Developer shall pay all costs and expenses associated with the enforcement of the City's 

rights against Owner/Developer under this Agreement, including without limitation the 

enforcement of such rights in any bankruptcy, reorganization or insolvency proceeding involving 

Owner/Developer.  Any and all such fees, costs and expenses incurred by the City which are to 

be paid by the Owner/Developer, shall be paid by Owner/Developer to the City within 30 days of 

demand by the City. 

8. City’s Right to Cure Default. In case of failure by Owner/Developer to pay any 

fees, assessments, charges or taxes arising with respect to the Project or to comply with the terms 

and conditions of this Agreement or any other document, contract or agreement affecting the 

Project, the City shall have the right, but shall not be obligated, to pay such fees, assessments, 

charges or taxes or take such action as is necessary to remedy the failure of Owner/Developer to 

comply with the documents, contracts or agreements affecting the Project, and, in that event, the 

cost thereof shall be payable by Owner/Developer to the City.   

9. Parking. Owner/Developer understands and agrees that it shall be 

Owner/Developer's obligation to provide adequate parking for the Project complying with all 

applicable laws, rules, regulations and ordinances, and in conformity with the site plan which is 

included within the Approved Plans. 

10. Signage. All signage installed at the Project, both during construction and after 

completion of the Project, must comply with all applicable laws, rules, regulations and 

ordinances, and shall conform to the sign plan included in the Approved Plans.  All signage shall 

be maintained, repaired and replaced as necessary to ensure it remains in good order by 

Owner/Developer at its expense. 

11. Real Estate Taxes and Assessments.   

(a) Owner/Developer agrees to pay before delinquent all generally applicable 

real and personal property taxes assessed and levied against the Property and the Personal 

Property by the City under its applicable property tax laws, rules, rates, regulations and 

ordinances in effect from time to time. Nothing in this Agreement shall impair any 

statutory rights of the City with respect to the assessment, levy, priority, collection and/or 

enforcement of real estate and personal property taxes.   

(b) In addition, Owner/Developer agrees to pay timely to the City all special 

assessments as may be assessed or levied in connection with the Project under the 

applicable special assessment laws, rules, regulations, ordinances and rates in effect at the 
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time said special assessments are assessed or levied, but any special assessments or 

charges to be paid in connection with the initial construction of the Project are as shown 

on Exhibit E.   

(c) Owner/Developer agrees that it will not sell, lease, assign or otherwise 

transfer or convey any interest in the Property to a person or entity exempt from general 

property taxation or in a manner which would cause all or any portion of the Property to 

be exempt from general property taxation (the "Tax-Exempt Covenant").  The provisions 

of the Tax-Exempt Covenant shall be included in the Memorandum of Development 

Agreement which is attached hereto as Exhibit F,  which Tax-Exempt Covenant will run 

with the land and will be binding upon the Owner/Developer and the Property and/or 

lessee and/or mortgagee of all or any portions of the Property, and their successors and 

assigns, but only until the earlier of the expiration of the currently remaining term of TID 

No. 5, or the date on which the full Fast Track Incentive amount has been paid to 

Owner/Developer.  In the event a court finds this Tax-Exempt Covenant is not valid or 

enforceable or if for any reason the Tax-Exempt Covenant is terminated, then 

Owner/Developer and its successors and assigns shall make a payment in lieu of taxes to 

the City, equal to the amount of taxes that would be due if the Property or owner was not 

tax exempt, but if Owner/Developer pays the Differential Payment required in Paragraph 

12 below, no amount shall be due hereunder. 

12. Guaranteed Tax Increment. Owner/Developer guarantees that the equalized 

value of the Property plus Personal Property will be not less than the Completion Value in and 

for tax year 2026 and each subsequent year thereafter, such guaranty ending with the earlier of 

(i) the expiration of the currently remaining term of the TID No. 5, (ii) the date on which the full 

Fast Track Incentive amount has been paid to Owner/Developer, or (iii) the termination of this 

Agreement.  In the event the equalized value of the Property and the Personal Property fails to 

meet the Completion Value in any year following the Completion Date during the term of this 

Agreement, as a result of an Unrepaired Casualty as defined below, or in the event the equalized 

value falls below the minimum eligibility for the Fast Track Incentive program for any reason 

other than Unrepaired Casualty, then this Agreement shall terminate if the Owner/Developer 

fails to make any Differential Payment required below.  An “Unrepaired Casualty” shall be 

defined to exist if the Property and Personal Property are damaged in a material amount by a 

casualty, and Owner/Developer has not rebuilt the improvements and restored the personal 

property to a combined equalized value of at least the Completion Value, within 12 months after 

the date of loss.  Owner/Developer covenants to keep the Property and Personal Property insured 

under commercially reasonable policy or policies of insurance in amounts adequate to pay for the 

rebuilding in the event of a total loss of the insured improvements and personal property.  

However, if Owner/Developer does build the improvements with an equalized value of at least 

the Completion Value as of the Project Completion Date, and, other than in the case of an 

Unrepaired Casualty, the equalized value in any subsequent year covered by this Agreement 

shall be less than the Completion Value in any given tax year, City shall submit a bill to 

Owner/Developer, for the differential in such tax year ("Differential Payment").  The Differential 

Payment shall be equal to the amount the City would have billed Owner for real and personal 

property taxes assessed and levied against the Property and the Personal Property in a given year 

had the Completion Value been achieved less the actual property taxes assessed and levied 

against the Property and the Personal Property for the year.   Such a billing shall be submitted to 
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Owner/Developer by the City Treasurer by December 31st of the relevant tax year and shall be 

paid in full by Owner/Developer, without interest thereon, by March 31st of the following year.  

If not fully paid when due, the amount remaining unpaid on and after April 1st of the following 

year shall accrue interest at the statutory rate prescribed for delinquent real and personal property 

taxes until fully paid. 

13. Indemnification. Owner/Developer hereby indemnifies, defends, covenants not to 

sue and holds the City (which for the purposes of this paragraph includes the persons/entities 

referenced in Paragraph 18 below) harmless from and against all loss, liability, damage and 

expense, including attorneys' fees, suffered or incurred by the City in any way in connection with 

the Project, including without limitation: (a) the failure of Owner/Developer or its contractors, 

subcontractors, agents, employees, or invitees to comply with any environmental law, rule, 

regulation or ordinance, or any order of any regulatory or administrative authority with respect 

thereto; (b) any release by Owner/Developer or its contractors, subcontractors, agents, 

employees, or invitees of petroleum products or hazardous materials or hazardous substances on, 

upon or into the Project; (c) any and all damage to natural resources or real property or harm or 

injury to persons resulting or alleged to have resulted from any failure by the Owner/Developer 

and/or its contractors, subcontractors and/or agents to comply with any law, rule, regulation or 

ordinance or any release of petroleum products or hazardous materials or hazardous substances 

as described in clauses (a) and (b) above; (d) any material violation by Owner/Developer at the 

Project or on the Property of any environmental law, rule, regulation or ordinance; (e) claims 

arising under the Americans With Disabilities Act, and any other laws, rules, regulations or 

ordinances; (f) the failure by Owner/Developer to comply with any term or condition of this 

Agreement; (g) injury to or death of any person at the Project; injury to any property caused by 

or at the Project; and (h) the failure of Owner/Developer to maintain, repair or replace, as 

needed, any portion of the Project.  The terms "hazardous substances" means any flammable 

explosives, radioactive materials, hazardous wastes, toxic substances, or related materials, 

including without limitation, any substances defined as or included in the definition of 

"hazardous substances," "hazardous wastes," "hazardous materials," "toxic substances" under 

any applicable federal or state or local laws or regulations. 

14. Fire and Safety Hazards. Owner/Developer agrees to construct the Project in 

conformance with all fire and safety standards specified by applicable law. 

15. Nondiscrimination. The City and Owner/Developer agree that Owner/Developer 

shall not use the Project in a manner to permit discrimination or restriction on the basis of race, 

creed, ethnic origin or identity, color, gender, religion, marital status, familial status, age, 

handicap or national origin, and that the construction and operation of the Project shall be in 

compliance with all federal, state, and local laws, rules, regulations and ordinances relating to 

discrimination or any of the foregoing, and any lease for any portion of the Project will include 

this obligation. 

16. No Personal Liability. Under no circumstances shall the City, or any officer, 

official, director, attorney, employee or agent of the City have any personal liability arising out 

of this Agreement, and no party shall seek or claim any such personal liability. 
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17. City Authorization.  The execution of this Agreement by the City was authorized 

by Resolution No. [INSERT] of the Mequon Common Council adopted on May 11, 2021, which 

also authorized the City Attorney and City Director of Community Development to finalize the 

wording of this Agreement, the exhibits hereto, and the documents required herein, and 

authorized the parties signing below to sign the Agreement and related agreements, on behalf of 

the City. 

18. Miscellaneous. 

(a) Except as otherwise specifically set forth herein, the respective rights and 

liabilities of City and Owner/Developer under this Agreement are not assignable or 

delegable, in whole or in part, without the prior written consent of the other party.  The 

provisions of this Agreement shall inure to the benefit of and be binding upon the 

successors and assigns of the parties. 

(b) No waiver, amendment, or variation in the terms of this Agreement shall 

be valid unless in writing and signed by the City and Owner/Developer, and then only to 

the extent specifically set forth in writing, but the City Attorney and City Director of 

Community Development are authorized to approve non-substantive and non-material 

changes to this Agreement, the exhibits and the agreements required herein, without 

further City Council Action. 

(c) All agreements, representations, warranties, covenants, liabilities and 

obligations made in this Agreement and in any document delivered pursuant to this 

Agreement shall survive the execution and delivery of this Agreement. 

(d) All communications or notices required or permitted by this Agreement 

shall be in writing and shall be deemed to have been given (i) upon delivery to an officer 

of the person entitled to such notice, if hand delivered, or (ii) two business days following 

deposit in the United States mail, postage prepaid, or with a nationally recognized 

overnight commercial carrier that will certify as to the date and time of delivery, airbill 

prepaid, or (iii) upon transmission if by facsimile, and each such communication or 

notice shall be addressed as follows, unless and until any of such parties notifies the other 

in accordance with this Paragraph of a change of address: 

If to the City: 

 

City of Mequon, Wisconsin 

11133 North Cedarburg Road 

Mequon, WI 53092 

Attention: City Administrator 

 

With a copy to: 

 

City Attorney 

Community Development Director 

Public Works Director 
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If to the Owner/Developer: 

 

DJS Land Management, LLC  

10404 North Pine Ridge Circle 

Mequon, WI 53092 

 

(e) This Agreement and the documents executed pursuant to this Agreement 

contain the entire understanding of the parties with respect to the subject matter hereof.  

There are no restrictions, promises, warranties, covenants or undertakings other than 

those expressly set forth in this Agreement and the documents executed in connection 

with this Agreement.  This Agreement and the documents executed in connection 

herewith supersede all prior negotiations, agreements and undertakings between the 

parties with respect to the subject matter hereof.  All Exhibits referenced herein are 

attached hereto and incorporated herein by this reference.  The City Attorney and City 

Director of Community Development have the authority to replace exhibits to this 

Agreement with updated exhibits initialed by the Owner/Developer and the City, as 

updated versions of those exhibits are approved by both parties.  It is intended that 

Exhibit B, the List of Approved Plans, will be modified by City Staff to add to the list 

other Plans as they are approved by the City. 

(f) This Agreement is intended solely for the benefit of Owner/Developer and 

the City, and no third party (other than successors and permitted assigns) shall have any 

rights or interest in any provision of this Agreement, or as a result of any action or 

inaction of the City in connection therewith.  Without limiting the foregoing, no 

approvals given pursuant to this Agreement by Owner/Developer or the City, or any 

person acting on behalf of any of them, shall be available for use by any contractor or 

other person in any dispute relating to construction of the Project. 

(g) This Agreement shall be governed by, and construed and interpreted in 

accordance with, the laws of the State of Wisconsin applicable to contracts made and 

wholly performed within such state. 

(h) This Agreement may be executed in several counterparts, each of which 

shall be deemed an original, but such counterparts shall together constitute but one and 

the same agreement.  Facsimile signatures shall be deemed original signatures for all 

purposes of this Agreement. 

(i) Any provision of this Agreement which is prohibited or unenforceable in 

any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such 

prohibition or unenforceability without invalidating the remaining provisions of this 

Agreement in such jurisdiction or affecting the validity or enforceability of any provision 

in any other jurisdiction. 

(j) Nothing contained in this Agreement or any other documents executed 

pursuant to this Agreement, shall be deemed or construed as creating a partnership or 

joint venture between the City and Owner/Developer or between the City and any other 
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person, or cause the City to be responsible in any way for the debts or obligations of 

Owner/Developer or any other person. Owner/Developer further represents, warrants and 

agrees, for itself and its successors and permitted assigns, not to make any assertion 

inconsistent with their acknowledgment and agreement contained in the preceding 

sentence in the event of any action, suit or proceeding, at law or in equity, with respect to 

the transactions which are the subject of this Agreement and this paragraph may be 

pleaded and construed as a complete bar and estoppel against any assertion by or for 

Owner/Developer and its successors and permitted assigns, that is inconsistent with its 

acknowledgment and agreement contained in the preceding sentence. 

(k) Time is of the essence of each and every obligation or agreement 

contained in this Agreement. 

(l) If any party is delayed or prevented from timely completing construction 

of the Project, by reason of fire, earthquake, war, flood, riot, strikes, labor disputes, 

governmental restrictions, judicial order, public emergency, or other causes beyond the 

control of the party obligated to perform, performance of such act shall be excused for the 

period of such delay and the time for the performance of any such act shall be extended 

for a period equivalent to such delay. 

(m) This Development Agreement shall terminate upon the latest to occur of 

the following: (i) the conveyance of the City Owned Improvements to the City; (ii) the 

completion of the Project as described above; (iii) receipt by the City of all payments it is 

entitled to pursuant to this Development Agreement; (iv) the receipt by Owner/Developer 

of all payments it is entitled to pursuant to this Development Agreement and the MRO. 

(n) This Agreement shall be recorded in the office of the Register of Deeds of 

Ozaukee County, Wisconsin, prior to the recording of any other mortgage on the Project, 

it being understood by the parties that until termination of this Agreement as set forth 

above, this Agreement will run with the land and will be binding upon the Property and 

the Project and any Owner/Developer and/or lessee and/or mortgagee of all or any 

portions of the Property and the Project and their successors and assigns. 

(o) Nothing contained in this Agreement is intended to or has the effect of 

releasing Owner/Developer from compliance with al1 applicable laws, rules, regulations 

and ordinances in addition to compliance with all terms, conditions and covenants 

contained in this Agreement. 

(p) All financial reports and information required to be provided by 

Owner/Developer to the City under this Agreement shall be provided to the City's outside 

financial consultant for review on behalf of the City. 

 

THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK. 
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Dated at Mequon, Wisconsin this ____ Day of November, 2023. 

 

 

CITY OF MEQUON 

 

 

 

____________________________________________ 

Andrew Nerbun, Mayor 

 

 

 

____________________________________________ 

Caroline Fochs, Clerk 

 

 

STATE OF WISCONSIN ) 

    )SS 

OZAUKEE COUNTY ) 

 

 

 Personally came before me, this _____ day of November, 2023, the above named John 

M. Wirth, Mayor and Caroline Fochs, City Clerk, to me known to be the persons who executed 

the foregoing instrument and acknowledged the same. 

 

 

     ______________________________________ 

 

     ______________________________________ 

     Notary Public, Ozaukee County, Wisconsin 

     My Commission (is permanent)(expires):____________ 

 

 

 

 

 

 

 

 

Approved as to form: 

 

 

 

________________________________________ 

Brian C. Sajdak, City Attorney 
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OWNER/DEVELOPER: 

 

DJS Land Management, LLC 

 

By: DJS Land Management, LLC 

 

 

By:____________________________________ 

, its Managing Member 

 

 

STATE OF WISCONSIN ) 

    )SS 

       COUNTY ) 

 

 

 Personally came before me, this _____ day of November 2023, the above named 

___________________, as the managing member of DJS Land Management, LLC, to me known 

to be the persons who executed the foregoing instrument and acknowledged the same. 

 

 

     ______________________________________ 

 

     ______________________________________ 

     Notary Public,                           County, Wisconsin 

     My Commission (is permanent)(expires):____________ 
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EXHIBIT A: Property Location 
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EXHIBIT B: Approved Plan Set 
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EXHIBIT C: INTENTIONALLY BLANK 
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EXHIBIT D: Fast Track Improvement Costs & Formula 
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EXHIBIT E: Special Assessments 

 

None Contemplated at this time. 
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EXHIBIT F: MOU of Development Agreement 
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EXHIBIT G: INTENTIONALLY BLANK 
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EXHIBIT H: MRO Repayment Schedule 

Series 2021 Initial Payment Schedule 

September 1, 2024 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2025 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2026 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2027 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2028 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2029 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2030 The eligible unpaid balance of the Fast Track Incentive (Not to exceed 

$462,000.00 in total payments) 
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MUNICIPAL REVENUE OBLIGATION 

REGISTERED No. 2021-01  United States of America  Up to: $462,000.00 

State of Wisconsin 

County of Ozaukee  

City of Mequon 

 

Municipal Development Revenue Obligation, Series 2021 

 

Maturity Date: September 1, 2025    Issue Date:  

REGISTERED OWNER: Blue Ribbon Self Storage III, LLC 

PRINCIPAL AMOUNT: $462,000.00   INTEREST RATE: 0% 

 

THE CITY OF MEQUON, WISCONSIN (the "Municipality"), for value received, 

hereby acknowledges itself to owe and promises to pay to the Registered Owner hereinabove 

identified, or registered assigns as hereinafter provided, on the Maturity Date, solely from the 

revenues hereinafter specified, the Principal Amount in the amounts and on the dates hereinafter 

provided. 

The Principal Amount evidenced by this Municipal Revenue Obligation shall be paid to 

the Registered Owner or its registered assigns, at such times, upon such conditions, and as 

further provided in the Development Agreement dated May _____, 2021, approved as to its 

substance by the Mequon Common Council on May 11, 2021, (the "Development Agreement") 

by and between the Municipality and Blue Ribbon Self Storage III, LLC (the “Developer"). This 

Municipal Revenue Obligation is issued in consideration of the obligations of the Municipality in 

the Development Agreement, which shall be controlling in the event there is any inconsistency 

between it and this Municipal Revenue Obligation, or in the event there is any ambiguity in this 

document. The initial Payment Schedule is attached hereto as Exhibit H. 

Payment of each installment of the Principal Amount shall be made on Payment Dates (as 

defined below) to the Registered Owner hereof (or its registered assigns), whose name shall 

appear on the registration books of the Municipality maintained by the Treasurer of the 

Municipality, who serves as registrar and paying agent (the "Registrar"), by check or draft of the 

Registrar mailed to such registered owner at his address as it appears on such registration books 

or at such other address as may be furnished in writing by such registered owner to the Registrar. 

This Municipal Revenue Obligation has been issued to provide additions and 

improvements to the Project described in the Development Agreement to be owned and operated 

by the Developer or its affiliate, and is payable only from Available Tax Increment, as that term 

is defined in the Development Agreement, which Available Tax Increment has been set aside as 

a special fund for that purpose and identified as the "Special Redemption Fund." This Municipal 

Revenue Obligation is issued pursuant to a resolution adopted on May 11, 2021, by the Common 

Council of the Municipality, and does not constitute an indebtedness of the Municipality within 
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the meaning of any constitutional or statutory limitation or provision. Reference is hereby made 

to said resolution and to the Development Agreement or a more complete statement of the 

revenues from which and conditions under which this Municipal Revenue Obligation is payable 

and the general covenants and provisions pursuant to which this Municipal Revenue Obligation 

has been issued. Capitalized terms used herein shall have the meaning given to them in the 

Development Agreement. 

Any Payments on this Municipal Revenue Obligation which are due on any Payment 

Date shall be payable solely from and only to the extent that the Municipality shall have received 

as of such Payment Date Available Tax Increment and Differential Payment(s) due under the 

Development Agreement, if any. The Municipality agrees that the Available Tax Increment will 

be used to make Payments on this Municipal Revenue Obligation only and shall not be used to 

make payments on any other obligation, but subject to the exception below. 

For purposes of this Municipal Revenue Obligation, a "Payment Date" shall mean 

September 1 of each year, commencing on September 1, 2024. On each of the Payment Dates, 

the Municipality shall pay to the Owner or its registered assigns 100% of the Available Tax 

Increment, as shown on Exhibit A. To the extent that on any Payment Date the Municipality is 

unable to make a Payment equal to the Scheduled Payment due on such date as a result of having 

received, as of such date, insufficient Available Tax Increment, such failure shall not constitute a 

default under this  Municipal Revenue Obligation and, except as provided below, the 

Municipality shall have no obligation under this Municipal Revenue Obligation, or otherwise, to 

subsequently pay any such deficiency unless the deficiency is the direct result of the failure of 

the Municipality or the County to timely remit the proper amount of Tax Increment, in which 

case, such deficiency shall be paid promptly upon remittance by the County. If there is 

insufficient Available Tax Increment in any year to pay the Scheduled Payment (i.e., 100% of 

the Available Tax Increment is less than the Schedule Payment), the deficiency shall be deemed 

a "Shortfall". If in a later year, 100% of the Available Tax Increment is greater than the regularly 

Scheduled Payment/the amount in excess of the Scheduled Payment, but not exceeding the 100% 

limit, shall be paid to the Register Owner on the Payment Date for the oldest Shortfall first, to the 

extent such amounts are available and until all Shortfalls are paid. On the final Payment Date, 

there shall be a balloon payment consisting of the Scheduled Payment and any remaining balance 

of the Principal Amount provided, however, that the total Available Tax Increment and 

Differential Payments, if any, collected prior to the Maturity Date exceeded the Principal 

Amount. In no case, however, shall the term of this Municipal Revenue Obligation and the 

Municipality's obligation to make payments hereunder, extend beyond September 1, 2038, the 

expiration of TID No. 5 of the Municipality. This Municipal Revenue Obligation shall terminate 

and the Municipality's obligation to make any payments under this Municipal Revenue 

Obligation shall be discharged, and the Municipality shall have no obligation and incur no 

liability to make any payments hereunder after September 1, 2038. 

The Municipality makes no representation or covenant, express or implied, that the Tax 

Increment or other revenues will be sufficient to pay, in whole or in pail, that amounts which are 

or may become due and payable hereunder. 

THIS MUNICIPAL REVENUE OBLIGATION SHALL NOT BE PAYABLE 

FROM OR CONSTITUTE A CHARGE UPON ANY FUNDS OF THE MUNICIPALITY, 

AND THE MUNICIPALITY SHALL NOT BE SUBJECT TO ANY LIABILITY 
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HEREON OR BE DEEMED TO HAVE OBLIGATED ITSELF TO PAY HEREON 

FROM ANY FUNDS EXCEPT THE AVAILABLE TAX INCREMENT, AND THEN 

ONLY TO THE EXTENT AND IN THE MANNER HEREIN SPECIFIED AND AS 

PROVIDED IN THE DEVELOPMENT AGREEMENT. 

Notwithstanding anything contained herein, amounts due pursuant to this Municipal 

Revenue Obligation shall not be paid to Registered Owner unless no MRO Default shall have 

occurred, and the Certificate defined in paragraph 2 of the Development Agreement has been 

issued, confirming that all conditions precedent of the Development Agreement have been 

satisfied. 

As provided in the Development Agreement, this Municipal Revenue Obligation is 

subject to optional prepayment at the election of the Municipality, in whole or in part with 

written notice to the holder. 

Upon sale of the Property, this Municipal Revenue Obligation is transferable by the 

Registered Owner hereof in person or by his attorney duly authorized in writing at the principal 

office of the Registrar in Wisconsin, but only in the manner, subject to the limitations and upon 

payment of the charges provided in the authorizing resolution, and upon surrender and 

cancellation of this Municipal Revenue Obligation. Upon such transfer, a new Municipal 

Revenue Obligation of the same installments and for the same aggregate Principal Amount will 

be issued to the transferee in exchange therefor. This Municipal Revenue Obligation is issuable 

in fully registered form only in an amount up to the Principal Amount stated herein. 

The Municipality and the Registrar may deem and treat the Registered Owner as the 

absolute owner hereof for the purpose of receiving payment of or on account of Principal hereof, 

and for all other purposes and neither the Municipality nor the Registrar shall be affected by any 

notice to the contrary. 

It is hereby certified, recited and declared that all acts, conditions and things required to 

be done, exist, happen and be performed precedent to and in the issuance of this Municipal 

Revenue Obligation have been done, have existed, have happened and have been performed in 

due time, form and manner as required by the constitution and statutes of the State of Wisconsin. 

This Municipal Revenue Obligation shall not be valid or become obligatory for any 

purpose until the certificate of authentication hereon shall have been signed by the Registrar. 

IN WITNESS WHEREOF the City of Mequon, Wisconsin, by its Common Council, has 

caused this Municipal Revenue Obligation to be executed with the duly authorized facsimile 

signature of its Mayor and with the duly authorized facsimile signature of its Clerk and its 

official seal or a facsimile thereof to be impressed or reproduced hereon, as of the day of 2021. 

 

[SIGNATURE PAGE FOLLOWS] 

 

CITY OF MEQUON, WISCONSIN 
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___________________________ 

John M. Wirth, Mayor 

 

___________________________ 

Caroline Fochs, City Clerk 
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CERTIFICATE OF AUTHENTICATION 

 

This Municipal Revenue Obligation is that described in the within-mentioned Resolution 

and is the Redevelopment Project Revenue Obligation, Series 2021 of the City of Mequon, 

Wisconsin. 

CITY OF MEQUON, WISCONSIN 

 

______________________________________ 

Kaitlyn Krueger, Treasurer and Bond Registrar 

 

Date of Authentication:___________________    
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[FORM OF ASSIGNMENT] 

 

For value received (the undersigned does) hereby sell, assign and transfer unto 

_________________________, the within-mentioned registered Municipal Revenue Obligation 

and hereby irrevocably constitute and appoint(s) ____________________, attorney, to transfer 

the same on the books of the Bond Registrar with full power of substitution in the premises. 

 

Bondholder ____________________   

 

NOTE: The signature on this assignment must correspond with the name as it appears upon the 

face of the within Municipal Revenue Obligation in every particular, without alteration or 

enlargement or any change whatever. 

 

Dated: _____________________   

 

 

Signature guaranteed: 

 

NOTE: Signature(s) must be guaranteed by an "eligible guarantor institution" meeting the 

requirements of the Trustee, which requirements include membership or participation in the 

Medallion Signature Program.  

4.1.b

Packet Pg. 45

A
tt

ac
h

m
en

t:
 R

ef
re

sh
 D

E
V

E
L

O
P

M
E

N
T

 A
G

R
E

E
M

E
N

T
 E

D
B

 D
ra

ft
 1

0.
31

.2
3 

 (
89

20
 :

 R
ef

re
sh

 A
es

th
et

ic
 C

en
te

r 
T

ID
 N

o
. 5

 T
ie

r 
2 

In
ce

n
ti

ve
)



 

 

 

EXHIBIT H: MRO Repayment Schedule 

Series 2021 Initial Payment Schedule 

September 1, 2024 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2025 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2026 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2027 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2028 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2029 The Scheduled Payment (100% of the Available Tax Increment) 

September 1, 2030 The eligible unpaid balance of the Fast Track Incentive (Not to exceed 

$462,000.00 in total payments) 
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