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BOARD OF APPEALS 
Regular Meeting 

Thursday, March 5, 2026 - 6:00 PM 
Christine Nuernberg Hall 

 
 

Agenda  
1) Call to Order and Roll Call 

2) Approval of Meeting Minutes 

 a) Meeting minutes of February 5, 2026 

3) Hear Evidence Concerning: Debate, Deliberate and Decide the Request of: 

 a) Joe A. Goldberger on behalf of Youseff Berrada request a variance to Mequon Code 
Sec 58-60308 to retain the existing berm at 7421 W. Ridgeview Drive. 

 b) Eric and Margaret Miller Architectural Review Board appeal regarding denial for 
construction of a detached accessory structure at 616 E. Circle Road 

4) Adjourn 

  

  
DATED: March 5, 2026 /s/ Kathleen Massey, Chair 

 
Notice is hereby given that a quorum of other governmental bodies may be present at this 
meeting to present, discuss and/or gather information about a subject over which they have 
decision-making responsibility, although they will not take formal action thereto at this meeting. 
Persons with disabilities requiring accommodation for attendance at this meeting should contact 
the City Clerk’s Office at 262-236-2914, twenty-four (24) hours in advance of the meeting.     
 
Any questions regarding this agenda may be directed to the City Clerk’s Office at 262-236-2914, 
Monday through Friday, 8:00 AM – 4:30 PM. 
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11333 N. Cedarburg Road 
Mequon, WI 53092-1930 

Phone: 262/242-3100 

www.cityofmequonwi.gov Office of the City Clerk 

BOARD OF APPEALS 
Regular Meeting 

Thursday, February 5, 2026 - 6:00 PM 
Christine Nuernberg Hall 

Minutes 
1) Call to Order and Roll Call

The meeting was called to order by Chair Massey at 6:00 p.m. 

Present: 
Chair Massey, Vice Chair Wawrzyn, Board Member Helfer, Board Member Larson, Board 
Member Reigle 

Also present: City Clerk Caroline Fochs, City Attorney Brian Sajdak, Assistant City 
Administrator Jessica Wolff, Building Inspections Supervisor Golden, City Forester Herlache, 
Ian Lane from Stafford Rosenbaum, LLP law firm, and interested public. 
2) Approval of Meeting Minutes

MOTION: Meeting Minutes of December 4, 2025 

MOVER: Vice Chair James Wawrzyn 

SECONDER: Board Member Ramona Larson 

AYES: Chair Kathleen Massey, Vice Chair James Wawrzyn, Board Member 
Stephen Helfer, Board Member Ramona Larson, Board Member Scott 
Reigle 

RESULT: Approved by Voice Acclamation 

a) Meeting minutes of December 4, 2025

3) Hear Evidence Concerning: Debate, Deliberate and Decide the Request of:

a) Staff Response to Board of Appeals Variance Application for Variance Request: Sec.
84-8, Following Code Violation of Sec. 84-6c. Unauthorized Specimen Tree Removal

Chair Massey explained the guidelines for the Board of Appeals as well as the process for the 

DRAFT
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meeting. All parties planning to testify before the Board of Appeals were sworn in: 

• William Hanney 5569 Jones Lane, Manitowish Waters 
• Bruce Stern 2724 W. Highland Road, Mequon 
• Nathan Herlache 10800 N Industrial Drive, Mequon 

 
City Forester Herlache spoke on behalf of the City of Mequon.  He explained that a Certified 
Survey Map (CSM) was used and applied to identify specimen trees in January 2025 at 3319 W. 
Mequon Road. Upon in-person inspection, he identified two specimen trees; one 19" White Pine 
and one 14" Sugar Maple.  On October 29th, staff was notified by concerned neighbors that tree 
removal was occurring at the property.  Mr. Herlanche presented to property and made contact 
with Bruno Hanney, and explained Section 84 of the Mequon code relating to specimen tree 
regulations. The next day, he received a call from a neighbor that the White Pine had been 
removed, which he confirmed when revisiting the site.  The event resulted in a citation for a 19" 
specimen tree removal, totaling $1900 ($100/caliper inch as listed in the Mequon Tree 
Preservation Manual).   
 
Member Wawrzyn inquired about the condition of the tree.  Mr. Herlache explained that he was 
aware that WE Energies had pruned 30% of the tree to allow for power line boundaries, but it 
was an acceptable amount.  Urban trees are pruned often, and this particular tree was not 
compromised by WE Energies.  The definition of a specimen tree as described by Mequon code, 
is high aesthetic and environmentally valued trees.  Member Helfer inquired on the purpose of 
the documentation and how one determines specimen tree status.  Mr. Herlache explained that 
this is determined by factors listed in Section 84 of the manual, which is by species, valuable 
cultural additions to the area, and their rating of health and condition on a spectrum.   
 
Chair Massey requested Mr. Herlache's credentials, to which he responded that he received his 
BA, BS Environmental Sciences from UW Oshkosh in 2020, interned with Urban Forestry at the 
City of Cedarburg, and has been employed by City of Mequon for 5 years, 1 of which he has 
been the City Forester. Mr. Herlache agreed with Chair Massey's review of events leading up to 
the hearing.  Mr. Herlache was under the impression that upon meeting with Mr. Stern back in 
October, that he understood the reasoning behind the green-flagged trees.  Mr. Herlache 
explained that after receiving the second call from the same alleged citizen, upon his return to 
the property, he found the White Pine felled and the green ribbon removed. Chair Massey 
analyzed the specifications for a specimen tree straight from the manual, to which Mr. Herlache 
again agreed that this tree met all qualifications and standards described within.   
 
Member Larson inquired about whether aesthetic value was considered and how.  Mr. Herlache 
explained that this can be subjective, but he defers to the standards described within the manual. 
 City Attorney Sajdak wished to point out the photographs on page 13 showcasing the green-
flagged trees, and asked how CTLA calculations are used.  Mr. Herlache explained that this 
format is used as context and a comprehensive look into why a tree is valued, what work hours 
will be needed to replace a tree, the cost of a replacement tree with the same dimensions, etc.  
 
Mr. Bruce Stern took the stand and provided his personal/professional background. He then 
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relayed his discussions at City Hall with the Assistant City Planner, Jac Zader, who admitted the 
trees in question were unsightly when shown photographs.  Mr. Stern took this communication 
as permission to remove the tree, but acknowledged that Mr. Zader did not outwardly express 
this. He wanted it known that following this citation, he received approval from the City 
Forester to remove a different White Pine tree on the property. 
 
Member Wawrzyn inquired about Mr. Hanney's experience with specimen trees, to which Mr. 
Hanney, stated that he's aware of what specimen trees are, and there were no misunderstandings 
between himself and the Forester regarding the marked trees. Member Wawrzyn asked if the 
goal of Mr. Stern's conversation with Mr. Zader was to nullify the Forester's decision and if 
whether a City Planner's perception should overrule the Forester's expertise. Mr. Hanney 
declared that the trees were not in the way of their project, reiterated that the Forester provided 
his card to him, and Bruce decided to visit Mequon City Hall for further staff opinions. Mr. 
Stern believed Mr. Zader could, and was, overturning the tree's designation, but conceded that 
his interpretation of his discussion with Mr. Zader was incorrect. Member Wawrzyn explained 
that the process of the board this day, is to determine if the fine was cited in error.   
 
Chair Massey asked why they did not return to the Forester for further clarification, to which 
Mr. Stern stated he had not met him.  He acknowledged it would have been the correct path, and 
they are now asking for forgiveness.  He cited that his discussion with Mr. Zader was taken as an 
overruling of the Forester's determination and moved forward with removal.  He does not have 
written confirmation of this conversation nor did he have Mr. Zader's express permission to 
proceed. Mr. Hanney confirmed that he accepted Mr. Stern's - his project manager - word as fact 
and, unfortunately, there was a misunderstanding.  
 
Mr. Stern stated they do not have the credentials of a City Forester and admitted they were only 
given permission to cut down the additional tree.  Mr. Hanney, a landscape contractor, does not 
have experience with determining tree life expectancy.   
 
Chair Massey asked Mr. Stern if he mentioned the City Forester's determination, discussion, and 
tree ribbons to Mr. Zader when they met.  Mr. Stern responded that he was unsure of the exact 
conversation, and clarified that Mr. Zader has no fault in this event.  Mr. Zader did not give him 
permission to cut down the tree.  
 
City Attorney Sadjak inquired if they have had other Mequon projects and if any involved 
specimen trees.  Mr. Stern said he has been in the business for 47 years and this was his first 
experience.  
 
Mr. Sadjak requested that Mr. Herlache clarify the difference between the White Pine he 
allowed to be cut down versus the White Pine of discussion.  Mr. Herlache explained that the 
other white pine had pressure on branch unions, signs of trunk decay, yellowing of needles, and 
indicated stress. Chair Massey requested that Mr. Herlache further compare the two trees 
according to the four requirements as listed in the manual.  1.  Did the tree have a life 
expectancy of 15 years or more?  Mr. Herlache stated, no, there was extensive evidence of 
decay. 2. Did the tree have a sound trunk? Mr. Herlache stated, no, there were signs of decay. 3. 
Was there 1 or more large dead limb, or many small dead limbs? Mr. Herlache stated, yes, it was 
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actively dying. 4. Is there evidence of insect damage or negative pathology?  Mr. Herlache 
stated, no, this was not noted upon inspection. Chair Massey concluded that the tree permissibly 
removed failed 3 out of the 4 markers. 
 
MOTION: Motion of close the public portion of hearing 

MOVER: Vice Chair James Wawrzyn 

SECONDER: Board Member Scott Reigle 

AYES: Chair Kathleen Massey, Vice Chair James Wawrzyn, Board Member 
Stephen Helfer, Board Member Ramona Larson, Board Member Scott 
Reigle 

RESULT: Approved by Voice Acclamation 
  
With the public portion of the hearing closed, the Board began its discussion.  Member 
Wawrzyn detailed that this was an unfortunate miscommunication, but ultimately, the specimen 
tree was removed.  The condition of the tree is no longer relevant because it's gone, so he 
believes the fine is appropriate. Chair Massey believes Mr. Herlache to be an expert in his field. 
That the designation of a specimen tree is determined based on experience and education, and 
the owner and crew were clearly advised not to remove this tree.  While there was an 
unfortunate misunderstanding, the tree was removed in violation of Mequon municipal code 
Chapter 84-8, and the City of Mequon did not give permission to remove it.  She believes the 
penalty is appropriate.  
 
Member Reigle agreed that the purpose of the Board is to judge if a mistake was made by the 
City, and he cannot identify any mistakes on Mr. Herlache's part.  Member Helfer admitted he 
was not familiar with specimen trees, but because of this hearing and the education Mr. Herlache 
provided, he has a better understanding and concedes the Forester's opinions.  Member Larson 
states she agrees with all her fellow Board members mentioned. 
 
MOTION: Motion to deny the appeal 

MOVER: Vice Chair James Wawrzyn 

SECONDER: Board Member Stephen Helfer 

AYES: Chair Kathleen Massey, Vice Chair James Wawrzyn, Board Member 
Stephen Helfer, Board Member Ramona Larson, Board Member Scott 
Reigle 

RESULT: Approved by Roll Call Vote 
  
 b) 616 E. Circle Road Appeal 
 
Applicant requested to postpone the hearing until March 5, 2026 meeting.  
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4) Adjourn 
 

MOTION: Motion to adjourn at 7:20 p.m. 

MOVER: Board Member Stephen Helfer 

SECONDER: Vice Chair James Wawrzyn 

AYES: Chair Kathleen Massey, Vice Chair James Wawrzyn, Board Member 
Stephen Helfer, Board Member Ramona Larson, Board Member Scott 
Reigle 

RESULT: Approved by Voice Acclamation 
 
Respectfully Submitted, 
Janet Meyer, Deputy CLerk 
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Sec. 58-234. R-1 single-family rural residential district. 

(a) Purpose. The R-1 district is intended to provide for large lot single-family residential development in rural 
areas that are not served by public water or sewerage facilities and that are not yet appropriate for 
development at higher densities. This district shall generally be located within the area designated on the 
land use plan map as "rural service area."  

(b) Design standards—generally. The following design standards shall apply to all residential developments on 
development sites of 25 acres or larger developed after the effective date of the ordinance from which this 
section is derived, including both estate lot design subdivisions and conservation subdivisions:  

(1) Residential dwelling lots shall be accessed from streets classified as land access by Resolution 607.  

(2) Developments shall include hard surface (asphalt, stone or other materials approved by the planning 
commission) bikeway/pedestrian path connections to adjoining sites unless, as determined by the 
planning commission, such connections are not feasible. Connections shall be required even if the 
adjoining sites do not yet have paths. The owners of a development shall be responsible for the 
operation, maintenance and replacement as required of the bikeway/pedestrian path connections, 
including any requirements for snow removal as set forth in this Code.  

(3) Public and private streets shall satisfy the following requirements:  

a. The development shall have two or more street connections at the boundaries of the 
development.  

b. Provided at least one street connection creates legal access to an existing street, any other 
connection may be made to one or more adjoining undeveloped parcels or, as approved by the 
planning commission, parcels likely to be redeveloped. For future street connections to 
undeveloped parcels, the street shall terminate in an eyebrow, in accordance with standard 
specifications of land development, within 150 feet of the property line of the undeveloped 
parcel. The area from the eyebrow to the property line shall be designated as right-of-way and 
shall be at least 60 feet wide. The developer shall install bollards on each side of the right-of-way. 
The bollards shall be placed at the property line and halfway to the eyebrow. The owners shall 
maintain the bollards in good condition and repair and replace them as necessary until such time 
as a street is constructed over the right-of-way. If an adjoining site has constructed one or more 
eyebrows as part of a prior development, the subject parcel shall be required to provide a street 
connection to each previously constructed eyebrow.  

c. In lieu of the eyebrow described in the preceding paragraph, the planning commission may, if it 
determines in its discretion that development of an adjoining parcel is likely to occur in the 
foreseeable future, require the right-of-way area to be constructed as a street with a 
hammerhead termination. The planning commission may eliminate the hammerhead 
requirement if it determines, in its discretion, that the adjoining parcel will be developed before 
conclusion of the subject development.  

d. Streets shall be designed, as determined by the planning commission, to ensure that adjoining 
parcels have adequate connection to maximize development.  

e. Public streets and required rights-of-way shall be dedicated to the city at or prior to final plat 
final approval.  

(c) Conservation subdivisions. 
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(1) Purposes. The city encourages conservation subdivision design for development sites of 25 acres or 
larger, having determined that, if the majority of future residential developments in the R-1 district are 
conservation subdivisions, the city will:  

a. Implement adopted city policies seeking to conserve a variety of irreplaceable and 
environmentally sensitive resource lands as set forth in the city's land use plan and other similar 
plans.  

b. Conserve open land, including those areas containing unique and sensitive natural features such 
as woodlands, steep slopes, streams, wetlands, floodplains, drainage courses, natural meadows, 
specimen trees and scenic features, by setting them aside from development.  

c. Provide greater design flexibility and efficiency in the siting of services and infrastructure, 
including the opportunity to reduce utility runs and the amount of paving required for residential 
development.  

d. Reduce erosion and sedimentation by retaining existing vegetation and the minimizing 
development on steep slopes.  

e. Protect areas of the city with productive agricultural soils for continued or future agricultural use 
by conserving blocks of land large enough to allow for efficient farm operations.  

f. Create neighborhoods with direct visual access to open land, neighborhood open space and a 
strong neighborhood identity.  

g. Create environmental amenities through creative design.  

h. Conserve scenic views and elements of the city's rural character, and minimize perceived density, 
by minimizing views of new development from existing streets.  

i. Protect the physical and visual integrity of environmental corridors and natural isolated areas as 
defined by the Southeastern Wisconsin Regional planning commission.  

(2) Minimum development site size. Conservation subdivisions shall only be permitted on development 
sites of 25 acres or larger. Two or more adjoining parcels may be combined to create a development 
site of 25 acres or larger.  

(3) Minimum protected conservancy area. At least 60 percent of the land area in a conservation 
subdivision shall be protected conservancy area(s).  

(4) Density. One dwelling shall be allowed for every five acres (including protected conservancy areas) in a 
conservation subdivision. Additionally, as an incentive to develop as a conservation subdivision rather 
as an estate lot design subdivision, there shall be one bonus dwelling for every 40 acres in a 
conservation subdivision.  

(5) Design standards. In addition to the standards set forth in (m), the following design standards shall 
apply to all conservation subdivisions developed after the effective date of the ordinance from which 
this section is derived:  

a. A minimum 300-foot open space buffer shall be maintained between preexisting public streets 
and any residential dwelling lot unless, and only to the extent that, the planning commission 
determines that a lesser buffer is required to allow construction of the allowed homes while 
maintaining critical environmental features.  

b. For lots in conservation subdivisions on which a residential dwelling may be located, the 
minimum average lot width and lot length shall be flexible and subject to planning commission 
approval of the conservation subdivision plan.  
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c. For structures on lots in conservation subdivisions on which a residential dwelling may be 
located, the minimum building setback shall be flexible and subject to planning commission 
approval of the conservation subdivision plan; however, the location of residential lots shall be 
subject to the design standards for conservation subdivisions set forth below.  

d. In addition to bikeway/pedestrian paths, nature trails shall be included to provide subdivision 
resident access from internal streets to the protected conservancy area(s). The owners of a 
development shall be responsible for the operation, maintenance and replacement as required 
of the nature trails.  

(d) Protected conservancy areas and other common areas and facilities. 

(1) Ownership. 

a. Homeowner association or condominium association. Protected conservancy areas and other 
common areas and facilities shall be held in common ownership by a homeowner association or 
shall be controlled through a condominium declaration and held as common elements. In either 
instance, the following regulations shall apply:  

1. Prior to approval of the final plat, the applicant shall provide the city a description of the 
organization of the proposed homeowner or condominium association, together with 
copies of its governing documents, including all documents governing ownership, 
maintenance and use restrictions for common facilities or common elements. All such 
documents shall be consistent with the provisions of this ordinance.  

2. The homeowner or condominium association shall be operating (with financial 
subsidization by the owner or applicant, if necessary) before the earlier of the sale of any 
dwelling or approval of the final plat  

3. Membership in the homeowner or condominium association shall be mandatory for all 
purchasers of property in the development and their successors in title.  

4. The homeowner or condominium association shall be responsible for maintaining in good 
condition and repair, repairing, replacing as necessary and maintaining insurance in 
connection with common facilities (including without limitation bikeway/pedestrian trails 
and nature paths), common elements and the protected conservancy area. Such 
responsibility shall be memorialized in recordable agreements acceptable to the city.  

5. The homeowner or condominium association shall have the power and authority to assess 
members for their proportionate share of costs associated with maintenance of such 
common facilities and areas. If the homeowner or condominium association fails to 
perform the work, the city may do so and special assess all homeowners or condominium 
unit owners for such costs.  

6. The governing documents for the homeowner or condominium association shall confer 
legal authority on the homeowner or condominium association to place a lien on the 
property of any member who falls delinquent in dues or assessments. Such dues and 
assessments shall be paid with the accrued interest before the lien may be lifted.  

7. Written notice of any proposed transfer of common facilities by the homeowner or 
condominium association or the assumption of maintenance for common facilities must be 
given to all members of the homeowner or condominium association and to the city no less 
than 30 days prior to such event.  

8. The homeowner or condominium association shall administer, maintain, replace as 
necessary and operate such common facilities.  
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9. If at any time the homeowner or condominium association does not exist for any reason, 
each owner of record of property rights in the development shall be liable for the owners' 
obligations set forth in this ordinance to the same extent such owner would have been 
liable for the costs of such obligations if such association had been properly formed and 
currently existing.  

b. Private conservation organization. Alternatively, with consent of the city, an owner may transfer 
either fee simple title of the protected conservancy areas or easements on the protected 
conservancy areas to a private nonprofit conservation organization provided that:  

1. The conservation organization is acceptable to the city and is a bona fide conservation 
organization intended to exist indefinitely in accordance with the Internal Revenue Service 
Code requirements.  

2. The conveyance contains appropriate provisions for reverter or retransfer if the 
organization becomes unwilling or unable to continue carrying out its functions.  

3. The protected conservancy area is permanently restricted from future development 
through a conservation easement and the city is given the ability to enforce these 
restrictions; and  

4. A maintenance agreement acceptable to the city is established between the owner and the 
organization.  

c. Dedication of easements to the city. The city may, but shall not be required to, accept easements 
for public use of any portion of the common land or facilities. In such cases, the facility remains in 
the ownership of the condominium association, homeowner association or private conservation 
organization while the city holds the easements. In addition, the following requirements shall 
apply:  

1. There shall be no cost of acquisition to the city.  

2. A satisfactory maintenance agreement shall be reached between the owner and the city 
designating the owner as responsible for operation and maintenance.  

(2) Uses. The following uses and no others are allowed in a protected conservancy area unless otherwise 
prohibited pursuant to applicable law. A use described below is only allowed if it is specified in the 
easement described below. Each of the following uses is limited as provided by other applicable laws 
and shall be subject to all applicable approvals and permits required for them under this Code.  

a. Each of the following uses is permitted in protected conservancy areas:  

1. Conservation of open land (e.g., woodland, wetland or managed meadow).  

2. Silviculture in accordance with approved standards for selective harvesting and sustained 
yield forestry and subject to the city's specimen tree ordinance.  

b. Each of following uses is permitted in protected conservancy areas provided the planning 
commission, as part of the concept plan approval or upon separate application, determines that 
the use, in the location proposed, does not interfere with or propose a threat to sensitive natural 
features and provided such use complies with all other applicable laws:  

1. Agricultural and animal-related uses that are permitted uses in the R-1 district.  

2. Pastureland for horses for non-commercial recreational use.  

3. Passive recreational amenities and designated areas for active recreational amenities. 
Amenities include, but are not limited to, features such as gardens, trail systems leading to 
destinations, sport courts, gathering and seating areas and children's play equipment.  
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4. Sewage disposal systems, wells and storm water detention/retention systems that service 
individual lots or for all or part of the subdivision.  

5. Easements and facilities for drainage, access and public sewer and water.  

6. Easements for gas, electric, telecommunications and other city-approved private purpose.  

c. The following are conditional uses in protected conservancy areas:  

1. Agricultural and animal-related uses that are conditional uses in the OA or R-1 district.  

2. Golf courses.  

3. Equestrian facilities for subdivision recreational use.  

The planning commission may deny or impose conditions on approval of any such conditional use 
if the planning commission determines that such use is inconsistent with the protection of the 
specific natural features of the protected conservancy area or if and to the extent the planning 
commission would otherwise be allowed to deny or impose conditions upon such use under this 
Code or other applicable law.  

(3) Design standards. The following design standards shall apply to all protected conservancy areas:  

a. There shall be no minimum lot size, minimum average lot width or minimum lot length for a 
protected conservancy area.  

b. Any structure in a protected conservancy area shall be at least 100 feet from any local street or 
arterial.  

c. Whenever possible, protected conservancy areas shall connect with existing or likely protected 
conservancy areas on adjoining parcels.  

d. Protected conservancy areas shall be delineated outside individual dwelling lots.  

e. Each protected conservancy area shall be accessible by subdivision residents from internal streets 
either directly or from paths that connect to such streets.  

f. Protected conservancy areas shall be designed with appropriate advice and counsel from 
professional naturalists, landscape architects, biologists, horticulturists, or other qualified 
professional acceptable to the city.  

g. Berms shall be permitted in a protected conservancy area, subject to the city's berm and other 
applicable regulations, unless and to the extent that the planning commission determines that a 
proposed berm would be inconsistent with the protection of the specific natural features of the 
protected conservancy area.  

(4) Protected conservancy area easement. Each protected conservancy area shall be subject to an 
easement in form and content approved by the planning commission. The easement shall, among 
other things:  

a. Define ownership.  

b. Obligate the owner for the cost and responsibility of maintaining, replacing as necessary and 
maintaining insurance in connection with all common facilities (including without limitation 
bikeway/pedestrian trails and nature paths regardless of whether located in the protected 
conservancy areas), common elements and the protected conservancy area.  

c. Define the range of permitted activities and uses and prohibit activities and uses not approved by 
the planning commission.  

d. Incorporate the stewardship plan described below.  

Page 38 of 130



 
 

 
    Created: 2025-06-02 08:07:30 [EST] 
(Supp. No. 60) 

 
Page 6 of 8 

e. Define the means for funding the owner's maintenance and insurance obligations, including both 
long-term capital improvements and annual operating and maintenance costs.  

f. Permit the city to enter the premises and correct any violation of the terms of the easement and 
provide that the costs of such corrective action, plus administrative costs and penalties, may be 
charged to the responsible owner and/or individual property owners who make up a 
condominium or homeowner association and may include administrative costs and penalties. All 
such costs shall become a lien against all properties in the development.  

The approved and executed easement shall perpetually run with the land and be recorded in the office 
of the Ozaukee County Register of Deeds.  

(5) Stewardship plan. Protected conservancy areas and rights-of-way adjoining the protected conservancy 
areas shall be subject to a stewardship plan professionally prepared and in form and content 
acceptable to the planning commission. The stewardship plan shall:  

a. Establish objectives and timelines for each open space area and critical environmental area, 
including:  

1. Restoration efforts.  

2. Correction of increasing destructive conditions such as erosion.  

3. Measures for restoring historic features.  

4. The proposed end state for the area.  

5. The measures proposed for achieving the end state.  

b. Commit the owner to control regulated weeds within the protected conservancy areas and 
adjoining rights-of-way within a reasonable time established in the stewardship plan, and 
effectively maintain that control, using either integrated management methods or a single 
management method only if such method is the most practical and economical method for 
achieving and maintaining control. As used in this paragraph, the following terms have the 
following meanings:  

1. Control means to destroy the above-ground portion of a regulated weed in a manner and 
at the proper time to prevent the development and distribution of the regulated weed, and 
to prevent the spread of such regulated weed from one area to another.  

2. Integrated management means the use of a combination of several weed control tools to 
suppress regulated weeds, stimulate the competitive vigor of desirable plants or 
landscaping and prevent additional regulated weeds or the growth or expansion of 
regulated weeds, including without limitation the replacement of regulated weeds with 
recommended plants.  

3. Regulated weeds means:  

i. All noxious weeds (as defined in Wis. Stat. § 66.96, as amended from time to 
time);  

ii. Nuisance weeds (as defined in Wis. Stat. § 66.995, as amended time to time);  

iii. The following health-related weeds: common burdock (arctium minus), 
common ragweed (ambrosia artemisiifolia), giant ragweed (ambrosia trifida), 
poison ivy (rhus radicans) and wild parsnip (pastinaca sativa);  

iv. The following woody plants: autumn-olive (elaeagnus umbellata); buckthorn 
bushes (common buckthorn/rhamnus cathartica; glossy buckthorn/rhamnus 
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frangula); honeysuckle bushes (morrow's honeysuckle/lonicera morrowii; 
tartarian honeysuckle/lonicera tatarica; bella honeysuckle/lonicera x bella); and 
oriental or Chinese bittersweet (celastrus orbiculatus); and  

v. The following herbaceous plants: velvet leaf or indian mallow (abutilon 
theophrasti); garlic mustard (alliaria petiolata); spotted knapweed (centaurea 
maculosa); yellow nutsedge (cyperus esculentus); common and cut-leaved 
teasel (dipsacus laciniatus and dipsacus sylvestris); black nightshade (solanum 
nigrum); and cocklebur (xanthium strumarium).  

c. Establish necessary regular and periodic operation and maintenance responsibilities for the 
various kinds of open space (i.e., lawns, playing field, meadows, pastures, croplands, woodlands, 
etc.) including:  

1. Mowing schedules.  

2. Weed control.  

3. Planting schedules.  

4. Clearing and clean-up.  

d. Be incorporated in the easement described above.  

e. Be a perpetual obligation of the owner of the protected conservancy area.  

(e) Process. 

(1) Concept plan. For all developments, the planning commission shall take action on a concept 
development layout plan prior to the applicant filing for approval of a preliminary plat. The concept 
development layout plan shall identify the following:  

a. Primary conservation features, including, but not limited to, wetlands, floodplains, drainage 
courses, steep slopes and specimen trees.  

b. Secondary conservation features, including, but not limited to, woodlands, natural meadows, 
scenic features, passive and active recreational amenities and view sheds.  

c. Location of house sites.  

d. Street alignments and trails.  

(2) Council review. 

a. The common council shall review an approved concept development layout plan for a 
conservation subdivision, as described in section 58-234(e)(1)), upon the occurrence of and as 
follows:  

1. In the event of a written request from two aldermen or one alderman and the mayor, the 
concept development layout plan shall be referred to the common council and shall not be 
effective unless confirmed by the common council.  

2. In the event of a written protest against the concept development layout plan, duly signed 
and acknowledged by the owners of 51 percent or more of the parcels of land located in or 
whole or in part within 1,320 feet of the property line of the land included in such 
conservation subdivision, the development layout plan shall be referred to the common 
council and shall not become effective except by the favorable vote of six members of the 
common council. Each page of the protest shall describe the land that is the subject of the 
proposed conservation subdivision, a statement that the people signing the petition 
oppose the concept development layout plan and a statement describing the reasons for 
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the opposition to the concept development layout plan. Any person signing a petition on 
behalf of an entity owner shall specify in the petition the name of the entity and the legal 
capacity on behalf of the entity in which he or she is signing the petition. The city shall 
conclusively determine which parcels are in or whole or in part within 1,320 feet of the 
land included in the conservation subdivision by utilizing the buffer or notification feature 
of the current version of the city's GIS software. In the case of a petition circulated by one 
or more individuals among multiple owners (as opposed to an individual acknowledgment 
by any singular owner), each circulator shall include an acknowledgment under penalty of 
perjury on the petition certifying that the circulator is an owner qualified to protest under 
this section; that the circulator personally circulated the petition and personally obtained 
each of the signatures; that the circulator knows that the signers are also owners qualified 
to protest under this section and that the address of each owner is correctly included on 
the petition; that the circulator knows the owners signed the petition with full knowledge 
of its content; and, that the circulator knows each signer signed on the date stated 
opposite his or her name.  

b. Any request for confirmation under subsection a. or any protest under subsection b. must be 
filed with the clerk not later than 12:00 noon on the third Friday following the planning 
commission's approval of the concept development layout plan or any material change to the 
concept development layout plan. The common council shall take action on the request for 
confirmation or protest petition no later than the second common council meeting following the 
approval of the planning commission.  

c. If both a request for confirmation and a proper protest are timely filed, the common council shall 
proceed under the rules of the protest.  

d. In considering a request for confirmation or a protest, the common council may and should 
attempt to modify the development layout plan to mitigate legitimate concerns presented by the 
members of the common council requesting confirmation or the protesters rather than denying.  

(3) Easement and stewardship plan. For any application containing protected conservancy areas, including 
all conservation subdivisions, the easement and stewardship plan are required to be submitted with 
the preliminary plat and are subject to planning commission approval at the time of the preliminary 
plat.  

(Ord. No. 2021-1591, § I(Exh. A), 6-8-2021) 
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Sec. 58-603. Filling, excavating and berms. 

No person, firm or corporation shall transfer to dump or place upon any lands, public or private, solid fill 
within the limits of the City of Mequon without first obtaining a filling permit in compliance with engineering 
department policies and specifications. Permits shall be in compliance with article VIII. The construction of berms, 
earth moving, grading and filling shall comply with the following.  

(1) Land disturbing activities relating to land divisions or commercial developments that have received 
planning commission approval may be approved at a staff level.  

(2) Lot grading plans associated with residential home construction that have excavation and fill volumes 
fewer than 1,000 cubic yards and that are reviewed by the city engineer with the building permit 
process are exempt.  

(3) The city engineer or assigned designee may waive the permit requirement at his/ her discretion 
wherein the permit application seeks approval for less than 25 cubic yards of fill and the city engineer 
or assigned designee is reasonably satisfied that there is no significant likelihood of adverse impact on 
drainage affecting adjoining properties.  

(4) The construction of berms, earth moving, grading, land disturbing activities and filling shall comply with 
article VIII of this Code, erosion and stormwater run-off control regulations.  

(5) All land disturbing activities shall comply with the "City of Mequon Standard Specifications for Land 
Development", in effect at the time of permit application or unless otherwise agreed to by the 
applicant.  

(6) A permittee under this section shall notify the engineering department before starting any land 
disturbing activity and again not more than five calendar days after the project is complete to allow the 
engineering staff sufficient time for coordination of the effort and inspection.  

(7) The applicant must complete and file with the city a filling, excavating and berms permit and erosion 
control plan and application. Plans must be submitted in compliance with the "City of Mequon 
Standard Specifications for Land Development", latest edition.  

(8) Berms/land disturbing activities involving construction in excess of 1,000 cubic yards shall submit a 
plan to the planning commission for review and approval. A berm exceeding four and one-half feet in 
vertical height shall be permitted only after approval by the planning commission as to the height, 
location, and landscaping of the berm.  

(9) The applicant must complete the land disturbing project as described on or before a date specified by 
the city. The applicant may not begin or continue construction of the land disturbing activity after this 
date unless the city and/or WDNR grants a new permit extension in writing.  

(10) A permit does not authorize any work other than what was described in the application and approved 
plan.  

(11) The applicant must allow the free and unlimited access to the project site at any time to any city or 
state employee who is investigating the project's construction, operation or maintenance.  

(12) The acceptance of the permit and commencement of land disturbing activities signify that the 
applicant has read, understands, and agrees to follow the conditions of the permit.  

(13) The applicant must keep a copy of the permit and approved plans at the project site at all times until 
the project is complete.  

(14) The city or WDNR may modify or revoke the permit if the project is not completed according to the 
terms of the permit, or if the city or WDNR determine the activity is detrimental to the public interest.  
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(15) The applicant shall contact the City of Mequon Engineering Division within five calendar days of 
completion for closure inspection. Final documentation of permitted activities shall be provided to the 
city no more than ten calendar days after final completion.  

(16) The city engineer has the authority to stop work, amend, or alter any measures in the construction. 
Any person violating any of the provisions of this section shall be subject to a forfeiture as provided in 
chapter 2 of this Code of Ordinances, and the city may recover all attorneys' fees, court costs, and 
other expenses associated with enforcement of this section, including sampling and monitoring 
expenses. Each day a violation exists shall constitute a separate offense.  

(Ord. No. 2018-1520, § I, 8-15-2018) 

Editor's note(s)—Ord. No. 2018-1520, § I, adopted Aug. 15, 2018, amended § 58-603 in its entirety to read as 
herein set out. Former § 58-603 pertained to filling and excavating and derived from Code 1957, § 3.12(6); 
Ord. No. 97-913, adopted April 8, 1997; Ord. No. 2004-1117, § I, adopted Dec. 20, 2004; and Ord. No. 2008-
1238, § I, adopted April 8, 2008.  
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To  Mequon Board of Appeals 
 
From  Brian C. Sajdak, City Attorney 
 
Date  February 27, 2026 
 
Re  Berrada Berm Variance Request – 7421 W Ridgeview Drive 
 
 
Background 
 
As part of a settlement related to numerous issues between the City and the Applicant, 
Mr. Berrada, the owner of the property at 7421 W. Ridgeview Drive (the “Property”), the 
Applicant now seeks a variance from the Board of Appeals to allow him to retain certain 
berming located along the front of the Property. Specifically, the Applicant seeks a 
variance from Sec. 58-603(8), which provides: 
 

Berms/land disturbing activities involving construction in excess of 1,000 
cubic yards shall submit a plan to the planning commission for review and 
approval. A berm exceeding four and one-half feet in vertical height shall 
be permitted only after approval by the planning commission as to the 
height, location, and landscaping of the berm. 

 
In this case, the berms exceed four and one-half feet in height, and as such a variance 
would be required. 
 
Analysis 
 
The City has two issues to address with respect to the variance request: a factual issue 
and an analysis of the traditional variance standards. Each will be addressed below. 
 
I. Applicant mischaracterizes the nature of the Variance requested. 
 
Throughout his application, Applicant asserts that the requested variance is only a couple 
of inches. It appears that this assertion is based upon the difference between the grades in 
Exhibit A of the Settlement Agreement and the final as-built grades. As Applicant notes, 
two separate attorneys were involved in this matter, “litigation counsel” and Mr. 
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Goldberger. It appears there has been some miscommunication between these attorneys 
resulting in an erroneous calculation. This calculation is incorrect as a matter of law and 
also inconsistent with the Settlement Agreement.  
 
The complete Settlement Agreement is attached. As you will note, Exhibit B included 
two surveys of the Property, which was intended to show the original grades for the 
Property. When you compare the grades in Exhibit B to the Settlement Agreement with 
the as-built grades in the area circled in Exhibit A (and specifically comparing the circled 
area with the rest of the bermed area to the east), you’ll see that the actual difference is 
greater than the calculations provided by the Applicant. The area of the circled berms has 
an original elevation in the 737 to 742 range. The berms as built are at elevations between 
roughly 745 and 748. Thus, for the western part of the berm, the difference is closer to six 
feet, and on the eastern part the difference is closer to 8 feet (not including the fact that 
there is a small roadside ditch which would only increase the total height of the berm). 
 
Applicant will likely argue that his calculation is correct because he only added roughly 
4.5 feet to the grade at the time they added fill to create the berms. This argument fails 
both because it is absurd and because it is inconsistent with the language of the code. 
Absurd because the argument would allow someone to exceed the 4.5 foot height 
requirement by undergoing a series of fill activities, each less than 4.5 feet, to eventually 
obtain a berm that exceeds the code. It is contrary to the code because the code language 
does not speak to the height above existing grade, but instead the overall “vertical height” 
of the berm. In this case, the height of the berm exceeds 4.5 foot. Looking at Exhibit C-2 
of the Applicant’s submission, you can see that for “Point A” the elevation is 748.30. 
Comparing that point to the road elevation immediately adjacent to that point (which has 
not changed at approximately between 740-741), the vertical height of the berm is 7-8 
feet. For “Point G,” the difference is similarly 8 feet (745 actual less 737 road elevation). 
 
II. Applicant does not meet the criteria for a Variance. 
 
In the case of a variance, like the one requested by the Applicant here, from the area or 
bulk restrictions on property (setbacks, minimum frontage, height, density, etc.), the 
Board may approve a “variance from the terms of the ordinance as will not be contrary to 
the public interest, where, owing to special conditions, a literal enforcement of the 
provisions of the ordinance will result in practical difficulty or unnecessary hardship, so 
that the spirit of the ordinance shall be observed, public safety and welfare secured, and 
substantial justice done.” Wis. Stat. § 62.23(7)(e)7.b. The statute further provides that:  
 

A property owner bears the burden of proving “unnecessary hardship,” as 
that term is used in this subdivision, for an area variance, by demonstrating 
that strict compliance with a zoning ordinance would unreasonably prevent 
the property owner from using the property owner’s property for a 
permitted purpose or would render conformity with the zoning ordinance 
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unnecessarily burdensome . . . . In all circumstances, a property owner 
bears the burden of proving that the unnecessary hardship is based on 
conditions unique to the property, rather than considerations personal to the 
property owner, and that the unnecessary hardship was not created by the 
property owner.  

 
Wis. Stat. § 62.23(7)(e)7.d. See also State ex rel. Ziervogel v. Washington Cnty. Bd. of 
Adjust., 2004 WI 23, ¶33-34, 269 Wis. 2d 549, 676 N.W.2d 401. These various 
requirements for the basis for the series of questions that are found on the Board’s 
application form. 
 
Question 1: Describe the unnecessary hardship created by the ordinance. In other words, 
how does strict compliance with the ordinance unreasonably prevent use of the property 
for a permitted purpose or render compliance with the ordinance unnecessarily 
burdensome. 
 
Applicant’s answer to this question is that because of the de minimis nature of the 
violation he would be required to “incur an expense without tangible benefit.” This 
answer fails to establish an unnecessary hardship under the law. First, as is discussed in 
Section I above, the actual violation here is not de minimis. Second, even if the violation 
is de minimis, the courts have discussed the need for variances even for minor violations. 
See State v. Outagamie Cnty. Bd. of Adjust., 2001 WI 78, ¶ 42, 244 Wis. 2d 613, 641, 628 
N.W.2d 376, 387–88 (discussing the need for variances for “minor zoning violations” 
where there is a “de minimis” encroachment into a setback). Finally, the only hardship 
alleged in this answer is that Applicant may have to incur an expense. However, financial 
hardship alone does not authorize a variance. See State v. Winnebago Cnty., 196 Wis. 2d 
836, 845, FN. 9, 540 N.W.2d 6, 10 (Ct. App. 1995). 
 
Question 2: Describe whether the unnecessary hardship is the result of conditions on the 
property that do not exist on, or apply to, other properties. 
 
Applicant’s answer here is that the topography on the Property is unique. However, 
Applicant fails to address why the topography is unique or how the topography justifies 
the berm. The reason for this failure is obvious when looking at the attachment. First, you 
can see from the aerial GIS image (which has the topography lines included) that the 
Property’s (highlighted in red) topography is not particularly challenging. While there is 
a drop off on the eastern side because of a drainage swale or small creek, this drop off is 
not in the area of the berms. Moreover, you can see that the properties to the east and 
north of the Property also have this feature.  
 
Courts have routinely held that a hardship must be unique to a property in order to justify 
a variance. A  
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[h]ardship is not peculiar to the applicant's land if it is shared by a 
neighborhood or an entire area; a shared hardship will not support the 
granting of a use variance to relieve it. Thus, traffic problems common to a 
neighborhood and soil deficiencies common to an area are shared hardships 
which are not unique. Where the hardship imposed upon an applicant's 
property is no greater than that suffered by nearby lands, the board of 
adjustment may not grant a variance to relieve it. To grant such relief would 
be unfair to owners who remain subject to the general restrictions of the 
zoning ordinance, and it would endanger the community plan by piecemeal 
exemption.  

 
Arndorfer v. Sauk Cnty. Bd. of Adjustment, 162 Wis. 2d 246, 255–56, 469 N.W.2d 831, 
834 (1991)(citing 3 Anderson, American Law of Zoning 474–76 (3d ed. 1986)). See also 
Anderson, American Law of Zoning, sec. 14.55, at 32 (1968); 8 McQuillin, Municipal 
Corporations, sec. 25.167, at 543—45 (3d ed. 1965). 
     
Question 3: Describe whether the conditions creating the unnecessary hardship are 
created by the terms of the ordinance, or whether they are the result of circumstances or 
desires unique to the applicant? 
 
Applicant’s answer to this question does not address the question. Applicant merely 
asserts that the strict enforcement of the ordinance results in an unnecessary hardship. 
The Board would be unable to grant a variance without knowing what conditions result in 
the hardship he claims. A hardship which is purely personal to the property owner does 
not satisfy the requirements to justify a variance. See Wis. Stat. § 62.23(7)(e)7.d. See also 
3 Rathkopf's The Law of Zoning and Planning § 58:20 (4th ed.); 2 Am. Law of Zoning § 
13:15 (5th ed.). 
     
Question 4: Describe why the requested variance is not contrary to the spirit, purpose, 
and intent of the regulations in the zoning district and is not contrary to the public 
interest. 
 
Applicant’s answer here returns to the de minimis argument. As discussed in Section I 
above, the actual violation here is not de minimis. Nor does the claim of inadvertence 
matter. May applicants before this board seek after-the-fact variances because of their 
inadvertence. Recall also that the burden is on the Applicant to establish his entitlement 
to a variance. The City has no duty to establish or prove that the violation is contrary to 
the spirt, purpose and intent of the regulations. 
     
QUESTION 5:  Describe why the requested variance will not create substantial 
detriment to adjacent property. 
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Applicant indicates in his response that he owns the property to the west and that the 
property to the east is “a significant distance from the berm in question.” Applicant’s 
answer does not however, address the adjacent owner to the north. Moreover, while there 
is some distance between the berm and the homes of the adjacent properties, it is unclear 
why that distance negates any detriment to these properties. People spend time in their 
yards, walk and drive through their neighborhoods, and have guests (and future potential 
purchasers) who would see the berms and the negative impact they have on the 
community. 
     
Question 6:  Describe why the requested variance is compatible with the character of the 
immediate neighborhood. 
 
Applicant asserts that his neighbors and/or the homeowners association did not object to 
the berms as provided for in the covenants and restrictions. Without the benefit of the 
covenants and restrictions to review, it is difficult to determine if there could have been 
an objection. Nonetheless, the covenants and restrictions cannot allow for deviations 
from City ordinances or state/federal laws simply because the neighbors do not object. 
The fact of the matter is that no other property within the neighborhood has significant 
berms along their road frontage. In an otherwise generally flat neighborhood it is out of 
character. 
 
Conclusion 
 
Based upon the above, Applicant has failed to meet his burden to establish entitlement to 
a variance. His application should be denied. 
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