
11333 N. Cedarburg Road 

Mequon, WI  53092 
Phone: 262-236-2914 

Fax: 262-242-9655 

www.cityofmequonwi.gov  Office of the City Clerk 

BOARD OF APPEALS 

Thursday, August 7, 2025 

6:00 PM 

Tolzman Community Room 

Frank L. Weyenberg Library 

11345 N. Cedarburg Road 

Agenda 

1) Call to Order

2) Approve meeting minutes of June 5, 2025

3) Hear evidence concerning; debate, deliberate and decide the request of:

a) Applicant:       Thomas Essman  

Owners: Thomas & Kaitlyn Essman  

Appeal: Opportunity will be given to all interested in being heard concerning 

the request by Thomas & Kaitlyn Essman for variances to Mequon 

Code Sec 58-249 (side yard offset of 15 feet and 15% maximum lot 

coverage) to build an attached garage with second floor living space  

at 11444 N. Buntrock Ave.  

b) Applicant:       Jim Schreiner  

Owners:       Jim & Lauren Schreiner  

Appeal: Opportunity will be given to all interested in being heard concerning 

the petition by Jim and Lauren Schreiner for an administrative appeal 

of a building permit denial for a sunroom located at 2633 W. Lake  

Isle Dr.  

4) Adjourn

Dated:  August 7, 2025 /s/ Kathleen Massey, Chair 

Notice is hereby given that a quorum of other governmental bodies may be present at this meeting to present, 

discuss and/or gather information about a subject over which they have decision-making responsibility, although 

they will not take formal action thereto at this meeting.  

Persons with disabilities requiring accommodations for attendance at this meeting should contact the City Clerk’s 

Office at 262-236-2914, twenty-four (24) hours in advance of the meeting.  

Any questions regarding this agenda may be directed to the City Clerk’s Office at 262-236-2914, Monday through 

Friday, 8:00 AM – 4:30 PM  

http://www.cityofmequonwi.gov/


11333 N. Cedarburg Road 

Mequon, WI  53092 
Phone: 262-236-2914 

Fax: 262-242-9655 

www.cityofmequonwi.gov  Office of the City Clerk 

BOARD OF APPEALS 

Thursday, June 5, 2025 

6:00 PM 

Tolzman Community Room of the Frank L Weyenberg Library 

11345 N. Cedarburg Road 

Minutes 

1) Call to Order

Present: 

Chair Kathleen Massey

Vice Chair James Wawrzyn

Board Member Steve Helfer

Board Member Ramona Larson

Board Member Scott Reigle -- Excused 
Board Member Allison Korger -- Excused

2) Approve meeting minutes of May 1, 2025

Motion to approve meeting minutes.

RESULT: Approved by Voice Acclamation  [Unanimous] 

MOVED BY: Board Member Helfer 

SECONDED BY: Board Member Wawrzyn 

AYES: Massey, Wawrzyn, Helfer, Larson 

3) Hear evidence concerning: debate, deliberate and decide the request of:

a. Applicant: Michael M. Jerominski, Esq.

b. Owner(s): Timothy Hoerig et al c/o Shirley M. Hoerig

c. Appeal: Opportunity will be given to all interested in being heard concerning the petition

requesting an Administrative Appeal to the Order to Correct Condition of Premises, parking

of vehicles, regarding the property at 10738 N Granville Rd.

Chair Massey explained the guidelines for the Board of Appeals as well as the process for the 

meeting. All parties appearing before the Board of Appeals were sworn. 

Jac Zader   11333 N Cedarburg Rd  

Dennis Wozniak   10751 N Granville Rd 

Michael Jerominski N88W16783 Main St, Menomonee Falls 

Doug Niggemeier   9832 N Andover Ct 

Shirley Hoerig 10738  N Granville Rd 

Timothy Hoerig  10738 N Granville Rd 
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BOARD OF APPEALS MINUTES – June 5, 2025 Page 2 of 4 

Assistant Director of Community Development Jac Zader began on behalf of the City of 

Mequon. He explained that this hearing was to appeal the decisions from April 2025, based on 

code violations made by Scott Pinzer (former Code Enforcement Office for the City of Mequon). 

The appeal included two actions - to review the definition of unenclosed parking of vehicles and 

non-conforming use of the property. The parcel history shows that the property had been R1 

zoning (5+ acres with an agricultural overlay); but it was later subdivided with a portion sold to 

MMSD. At that time, it was no longer zoned agriculture and became an R5 property.  

The land now owned by MMSD provides public access. Vehicles are clearly visible from that 

land; therefore, this does not meet the definition of enclosed. Most vehicles appeared after 2015 

based on the older photos provided. Parking of additional vehicles would need approval from the 

Planning Commission, which was not requested or granted. 

Mr. Jerominski stated that vehicles are screened by trees, but photos provided by the city show a 

clear view of vehicles. Mr. Jerominski further stated that the Hoerig family has been on the 

property since 1951. They feel the vehicles are enclosed despite the public access on MMSD. 

They installed berms and trees on the property making it enclosed from the general view of most 

public access. He provided additional photos which City Clerk Fochs marked as Exhibit 1, with 

15 photos. Photo 2 shows the view from the driveway and the applicant stated that this is the 

only gap to view the vehicles on the property. Other exhibit photos all pictured different angles 

of the property from the north, west, south and east.  

Chair Massey referred to packet pages 20-24 for photos provided by the city of the view from the 

MMSD property. These show the large number of vehicles clearly visible from that angle. Chair 

Massey quoted Mequon code Section 58-8: Unenclosed. In reference to unenclosed storage of 

materials, vehicles, etc., unenclosed shall be defined as being within reasonable view of 

surrounding properties due to lack of adequate screening or enclosure. 

Mr. Jerominski said there is so little traffic on the MMSD land, so that property shouldn’t be 

considered public access. The Hoerig family feels they have adequately screened the vehicles, 

and they are not in reasonable view of the public. 

Board Member Wawrzyn asked to verify the size of the MMSD parcel, which was said to be 72 

acres. He also raised the question that if there was an actual residence on the (MMSD) property, 

could the Hoerigs make that same argument that the vehicles were not visible to the public. Mr. 

Jerominski said they could not. 

Board Member Helfer asked about the types of vehicles being stored as the GIS photo shows that 

many are RVs. He asked if the Hoerig family runs any kind of RV business. Mr. Jermoniski said 

that the RVs are stored on behalf of paying guests of the property.  

Mr. Zader said one photo includes a sign advertising storage on the property, which is a separate 

zoning violation. This property has residential zoning, so this type of business is not allowed. 

Even if additional berms were installed to create an enclosure, the Hoerigs face other zoning 

violations because a storage business is not allowed in a residential district.  

Chair Massey asked Mr. Jerominski to explain why they are arguing for non-conforming use. 

Mr. Jerominski said it is because the vehicles have been parked there for over nine years. Mr. 

Zader said that the number of vehicles increased dramatically between 2015 and 2024, and they 

were parked illegally. Mr. Zader researched the history of the property and found nothing in their 

files to indicate it was ever considered legal non-conforming.  
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BOARD OF APPEALS MINUTES – June 5, 2025 Page 3 of 4 

Mr. Niggemeier spoke as someone who rents storage from the Hoerigs. He said the berm blocks 

the main view from Granville Road, and the property owners keep the area maintained. The cost 

of other property in the area is becoming so expensive, and this storage is an affordable and well-

used space. His business is landscaping, and he would willingly add another berm to the property 

to continue having affordable storage.  

Mrs. Hoerig explained that her son started storing vehicles for the additional funds so she could 

remain in her home. As 97-year-old and long-term resident, she wants to be able to afford living 

on her own and not in a nursing home. 

Mr. Hoerig explained that when his father ran the family farm, they had over 45 different 

implements in the yard and were randomly strewn about close to the road. More than 14 tractors 

and 25-30 other pieces of equipment were visible at that time without receiving any complaints. 

He does not understand how storing vehicles on the property now should be treated differently.  

Because the insurance and taxes for all the buildings are high, they argue this property isn’t the 

same as another residential property (it should be considered non-conforming). They feel 

penalized for having all the different buildings that his father had been allowed to build. They 

feel the number of vehicles stored there now is really an improvement to having old equipment 

laying around the property. He is providing a valuable service to the community because some 

people living in HOA neighborhoods cannot store anything (boat, RV, other vehicles) on their 

own property. They are willing to do what they can to make this a legitimate storage business. 

Mr. Zader explained that when the Hoerig family owned all 80 acres before 2005, it had a 

legitimate agriculture overlay as a permitted use. This allowed all the equipment needed for that 

business. Now they are running a business that is not allowed. They would need to request a 

zoning change to allow storage, which is difficult to change because they no longer have an 

agricultural overlay just residential zoning.  

Mr. Wozniak then spoke as a long-term resident of this community. He stated the Board should 

use common sense when deciding this case because the family has also been here for decades. 

Their ability to have storage on their property should be grandfathered in as if they still owned 

all 80 acres. Mr. Hoering commented that he sees about 2-3 cars parked per week using the 

MMSD property to walk dogs or access that land. That is a very limited number of people which 

should not impact their ability to store vehicles on their property. 

An additional person indicated he wanted to speak so Charlie Inga from N98W14957 Treetops 

Drive, Germantown was sworn. He has stored his boat on the Hoerig property for many years. 

He is thankful for all they’ve done for the community. He lives where an HOA doesn’t allow 

him to store a boat or RV at their own home. He asks the Board to recognize that the Hoerig 

family is doing a lot for the community and is providing a valuable service to members of the 

community.  

Motion to close public hearing. 

RESULT: Approved by Voice Acclamation  [Unanimous] 

MOVED BY:  Board Member Helfer 

SECONDED BY: Board Member Wawrzyn 
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BOARD OF APPEALS MINUTES – June 5, 2025 Page 4 of 4 

AYES: Massey, Wawrzyn, Helfer, Larson 

Member Wawrzyn said it was helpful to hear the additional comments. However, this case 

comes down to having adequate screening on the property to limit visibility. Such screening is 

lacking, and the applicant has not provided enough evidence to overturn the City’s findings.  

Chair Massey said the Board of Appeals must enforce the guidelines as they are currently 

written. The Exhibits in the packet of C1-C5 show that vehicles are within view of the property, 

and the City’s decision was correct based on the current law. 

Board Member Helfer drove past the property and clearly saw vehicles from Granville Road. He 

does not feel that the existing berms and trees provide adequate screening He agrees with the 

City’s Order to Correct Condition of Premises. 

Motion to deny the appeal. 

RESULT: Approved by Voice Acclamation  [Unanimous] 

MOVED BY:  Board Member Wawrzyn 

SECONDED BY: Board Member Massey 

AYES: Massey, Wawrzyn, Helfer, Larson 

4) Policy Updates

a. Definition of structure

b. Lake Bluff structures

c. Extension of time for appeal decisions

City Attorney Sajdak summarized policy updates that were raised during previous Board of 

Appeals meetings. Some have been brought forward to the Common Council and other deciding 

Boards. The Lake Bluff structures will be before the Common Council on Tuesday, June 10. The 

time extension for appeals was approved during the May Common Council meeting. The 

definition of “structure” was brought before the Public Welfare committee. They felt it to be 

adequate, and the definition was left unchanged. 

5) Adjourn

Motion to adjourn at 7:15 PM.

RESULT: Approved by Voice Acclamation  [Unanimous] 

MOVED BY: Board Member Wawrzyn 

SECONDED BY: Board Member Helfer 

AYES: Massey, Wawrzyn, Helfer, Larson 

Respectfully Submitted, 

Beth Kong 

Deputy Clerk 
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11333 N. Cedarburg Road 

Mequon, WI 53092-1930 

Phone: 262-242-3100 

Fax:  262-242-9655 

www.cityofmequonwi.gov Office of Inspections 

TO: Board of Appeals 

FROM: Greg Golden, Building Inspections Supervisor 

DATE: August 7, 2025 

SUBJECT: Request for Variances at 11444 N Buntrock Ave. 

Background: The appellant is requesting two variances to construct a garage and living space 

addition to the existing single-family dwelling. 

Variance #1:  

The appellant is requesting a side yard offset variance to Section 58-238 R-4 Single Family 

Suburban Residential District.  

Per Table 58-249 Technical Requirements of Residential Districts, the R-4 zoning district 

requires the following (see R-4 column of Exhibit A): 

• Required side yard offset = 15’* 

• Proposed side yard offset = 10’ 4” 

*Required side yard offset of 20’ is reduced to 15’ using 58-416(e)(3)(a) offset exception:

Sec. 58-416. - Building and structure location. 

(3) Offset exceptions.  

a. In the case of any lot of record which has a minimum average width less than that required by

the district in which it is located, the offset from a side lot line may be reduced proportionally to 

the ratio of the actual minimum average width and the required minimum average width (i.e. 

actual width/required width) provided, however, that no offset shall in any case be less than 75 

percent of the required offset. 

Variance #2: 

The appellant is requesting a maximum lot coverage variance to Section 58-238 R-4 Single 

Family Suburban Residential District. 

Per Table 58-249 Technical Requirements of Residential Districts, the R-4 zoning district 

requires the following (see R-4 column of Exhibit A): 

• Maximum lot coverage = 15% 

• Proposed lot coverage = 19.8% 

• Current lot coverage = 17.8% 

Analysis: 

3.a.1.2
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Per Section 58-41 of Chapter 58, Zoning Code, the Board of Appeals shall determine if such 

variance will not be contrary to the public interest, where owing to special conditions a literal 

enforcement of the provisions of this chapter will result in practical difficulty or unnecessary 

hardship so that the spirit of this chapter shall be observed, public safety and welfare secured, 

and substantial justice done. 

Variance #1: 

The appellant’s building permit application includes a survey (exhibit E) confirming a proposed 

side yard offset of 10’ 4” from the north property line.  Staff researched the appellant’s claim that 

“neighboring properties immediately to the south currently have structures within the required 

offset, demonstrating that similar conditions have been accommodated in the immediate area”.  

There are three properties immediately to the south of 11444 N. Buntrock Avenue: 

1. 11440 N. Buntrock Ave.: meets offset requirements (see exhibit B).

2. 11430 N. Buntrock Ave.: violates offset requirements but was permitted when built in

1947 (see exhibit C).

3. 6408 W. Division St.: violates offset, variance granted in 1985 based on a grade hardship

(see exhibit D).

The applicant also states that a hardship exists due to the narrowness of the lot.  As noted above, 

this hardship is addressed in the Code of Ordinances under Section 58-416 and already allows 

for a 25% reduction to the required side yard offset. 

Variance #2: The maximum lot coverage requirements for the R-4 zoning district of 15% 

assume a minimum lot size of .75 acres; the appellant’s property is .21 acres.  The closest zoning 

district to this size is the R-5 zoning district with a .5 acre minimum lot size and allows 20% lot 

coverage.  Section 58-249(c)(2) allows for adjustments to maximum lot coverage in the R-1 

through R-3 zoning districts: 

58-249(c)(2) If a property is in the R-1 through R-3 zoning districts and the property is smaller 

than the minimum lot size for the zoning district in which it is located, the maximum lot coverage 

percentage shall be the percentage applicable to the zoning district with a minimum lot size 

smaller than, but closest in size to, the property. 

Staff Recommendations: 

Variance #1: Staff recommends denial of the variance for a reduction to the side yard offset due 

to lack of hardship that is not self-created.  Another option offered to the applicant is to pursue 

an agreement with the owner of 11452 N. Buntrock Ave. as outlined in Section 58-416(e)(3)(c): 

c. The required offset area on one property may be reduced if the offset area on the adjoining

property is increased by deed restriction to include the required offset area plus the equivalent 

amount of offset area resulting from the adjacent reduction. 

Variance #2: Staff would support granting a variance to the maximum lot coverage requirement 

provided a revised application that complies with the required offsets is submitted.  It is 

3.a.1.2
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reasonable to apply the special maximum lot coverage standards in Section 58-249(c)(2) in this 

situation and allow a maximum lot coverage of 20% despite the property being in the R-4 

district. 

In staff’s opinion, a revised application, compliant with the required offsets could return to the 

Board of Appeals for action on variance #2 or the Board could take action on variance #2, 

subject to condition(s) related to a plan compliant with all other standards, including offsets. 

Attachments: 

Exhibit A (DOCX) 

Exhibit B (PDF) 

Exhibit C (PDF) 

Exhibit D (PDF) 

Exhibit E (PDF) 
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EXHIBIT A 

Sec. 58-249. Technical requirements of residential districts. 

(a) Generally. Table 58-249 sets forth the technical requirements for each residential zoning district. 

Table 58-249 R-1  

Estate 
Lot 
Design 

Conservation  R-1B  R-2  R-2B  R-3  R-4  R-5  R-6  RM  

Minimum Lot 
Size 

5.0 
acres  
(217,800 
sq. ft.) 

0.75 acres  
(32,670 sq. 
ft.) 

2.5 
acres  
(108,900 
sq. ft.) 

2.0 
acres  
(87,120 
sq. ft.) 

1.5 
acres  
(65,340 
sq. ft.) 

1.0 
acre  
(43,560 
sq. ft.) 

0.75 
acres  
(32,670 
sq. ft.) 

0.5 
acres  
(21,780 
sq. ft.) 

1.0 
acre  
(43,560 
sq. ft.) 

One-
bedroom 
units, 6,000 
square feet 
(i.e., 7.26 
units per 
acre)  
Two-
bedroom 
units, 7,000 
square feet 
(i.e., 6.2 
units per 
acre)  
Three-
bedroom 
units, 
10,000 
square feet 
(i.e., 4.35 
units per 
acre) 

Density  N/A  One dwelling 
per five acres 

N/A  N/A  N/A  N/A  N/A  N/A  Four 
units 
per 
acre 

N/A  

Minimum 
Living Area 

Single-
family dwelling 
units 

1,800 
sq. ft. 

1,800 sq. ft.  1,600 
sq. ft. 

1,800 
sq. ft. 

1,400 
sq. ft. 

1,800 
sq. ft. 

1,600 
sq. ft. 

1,400 
sq. ft. 

N/A  N/A  

One-
bedroom units 

N/A  N/A  N/A  N/A  N/A  N/A  N/A  N/A  1,000 
sq. ft. 

900 sq. ft.  

Two-
bedroom units 

N/A  N/A  N/A  N/A  N/A  N/A  N/A  N/A  1,200 
sq. ft. 

1,100 sq. ft.  

3.a.1.2.a
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 Three-
bedroom units  

N/A  N/A  N/A  N/A  N/A  N/A  N/A  N/A  1,400 
sq. ft.  

1,300 sq. ft.  

Maximum 
Building 
Height*  

          

 Dwelling 
Height  

42 ft.  42 ft.  42 ft.  42 ft.  42 ft.  42 ft.  42 ft.  42 ft.  42 ft.  42 ft.  

 Accessory 
Structures  

15 ft.  15 ft.  15 ft.  15 ft.  15 ft.  15 ft.  15 ft.  15 ft.  15 ft.  15 ft.  

Minimum 
Average Lot 
Width and 
Minimum 
Average Lot 
Length  

300 ft.  N/A  200 ft.  200 ft.  175 ft.  150 ft.  130 ft.  120 ft.  150 ft.  150 ft.  

Minimum 
Building 
Setbacks  

          

 Local 
Streets  

100 ft.  See text  50 ft.  75 ft.  50 ft.  50 ft.  50 ft.  50 ft.  50 ft.  50 feet 
(planning 
commission 
may vary to 
no less than 
25 feet)  

 

Expressways—
Freeways  

100 ft.  See text  200 ft.  75 ft.  200 ft.  200 ft.  200 ft.  200 ft.  100 ft.  100 ft.  

 Primary 
Arterials  

100 ft.  See text  100 ft.  75 ft.  100 ft.  100 ft.  100 ft.  100 ft.  100 ft.  100 ft.  

 Secondary 
Arterials  

100 ft.  See text  80 ft.  75 ft.  80 ft.  80 ft.  80 ft.  80 ft.  80 ft.  80 ft.  

 Local 
Arterials  

100 ft.  See text  70 ft.  75 ft.  70 ft.  70 ft.  70 ft.  70 ft.  70 ft.  70 ft.  

Minimum 
Building Offset  

          

 Generally,  30 ft.  30 ft.  25 ft.  30 ft.  25 ft.  20 ft.  20 ft.  20 ft.  20 ft. 
(side);  
35 ft. 
(rear)  

15 ft.  

 Building or 
structures 
housing 
livestock  

50 ft.  50 ft.  50 ft.  50 ft.  50 ft.  50 ft.  50 ft.  N/A  N/A  N/A  
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Maximum Lot 
Coverage 
Percentage 

5%  10%  10%  10%  15%  15%  15%  20%  30%  30%  

* See section 58-418(d)

(b) Explanations. As used in Table 28-248: 

(1) Minimum living area shall be measured from the outside of exterior walls (excluding cellars, 
basements, open porches, breezeways, garages, and other spaces that are not used frequently or 
during extended periods for living, eating, or sleeping purposes).  

(2) Minimum building setback shall be measured from the ultimate right-of-way line of each public street, 
road, or highway which abuts the subject property. 

(3) Minimum building offset shall be measured from each side and rear lot line other than a lot line subject 
to a minimum building setback. 

(4) Maximum lot coverage percentage shall be the percentage of a property covered by buildings and 
structures. 
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11333 N. Cedarburg Road 

Mequon, WI 53092-1930 

Phone: 262-242-3100 

Fax:  262-242-9655 

www.cityofmequonwi.gov Office of City Clerk 

TO: Board of Appeals 

FROM: Beth Kong, Deputy Clerk 

DATE: August 7, 2025 

SUBJECT: Letter from City Attorney Brian Sajdak 

Attachments: 

47Z8321-Schreiner Appeal Brief (PDF) 

LVP-Schreiner (PDF) 
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   Brian C. Sajdak 

1200 North Mayfair Road 
Suite 430 
Milwaukee, WI  53226-3282 
bsajdak@staffordlaw.com   
414.982.2859 

L:\DOCS\019435\000002\BR\47Z1995.DOCX 
7/30/2025 1:39 PM 

July 30, 2025 

Mequon Board of Appeals 
11333 N. Cedarburg Road 
Mequon, WI 53092 

Re: Administrative Appeal of Jim and Lauren Schreiner 

Honorable Board Members: 

Before you is the administrative appeal of Jim and Lauren Schreiner. The appeal stems 
from the City’s Building Inspections Department denying a permit to construct a sunroom 
addition to the Schreiners’ condominium unit located in the Lakes of Ville du Parc 
Condominium. The denial was based upon my determination that the addition to the 
Schreiners’ unit would change the ownership interests of all the owners in the 
condominium without notice to the other owners of this possible change. The Schreiners’ 
appeal focuses on two issues: (i) their belief that the Condominium Owner’s Association 
has the authority to authorize expansions to units and (ii) that the City has changed its 
position on the question. Both will be addressed below. 

Legal Background 

Prior to addressing the specifics of this appeal, it is appropriate to provide the legal 
background for the appeal. Under the Mequon Municipal Code, the Board of Appeals has 
the authority to: 

To hear and decide appeals where it is alleged there is error in any order, 
requirement, decision or determination made by an administrative official or 
body in the administration or enforcement of this chapter. Except in the case 
of a hearing de novo in a contested case, if a party in a hearing before the 
board shall offer or request leave to offer evidence or information which was 
not or could not reasonably have been presented to the administrative official 
from whose order, requirement, decision or determination the appeal is taken, 
the board shall remand the matter to the administrative official to consider 
such new facts or material and make a redetermination in the matter. 
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Municipal Code § 58-41(a)(1)a. See also Wis. Stat. §§ 62.23(7)(e)4 and 62.23(7)(e)7.b. 
When reviewing the determination of an administrative official, the Board’s review is the 
same as certiorari review by the courts, and is limited to whether the official “(1) acted 
within its jurisdiction; (2) proceeded on a correct theory of law; (3) was arbitrary, 
oppressive or unreasonable; or (4) might have reasonably made the order or finding that it 
made based on the evidence." Lamm v. Madison Zoning Bd. of Appeals, 123 Wis. 2d 540, 
367 N.W.2d 242 (Ct. App. 1985) (citing State ex rel. Smits v. City of DePere, 104 Wis.2d 
26, 31, 310 N.W.2d 607, 609 (1981)). “[F]or administrative action to avoid the label of 
'capricious or arbitrary,' it must have a rational basis." Id. (quoting Weaver v. Wisconsin 
Personnel Board, 71 Wis.2d 46, 54, 237 N.W.2d 183, 186 (1976)).  

Application of Law 

With the legal background in place, it can now be applied to the appeal here. The appeal 
indicates that the Schreiners “believe an error has been made in interpreting and applying 
the law in this case.” Accordingly, the appeal is based solely on the second of four standards 
of review—whether the decision was based upon a correct theory of law. In this case it is 
clear that the decision was based upon a correct theory of law. 

A condominium typically consists of two components: the units and the common elements. 
By statute, “[u]nit means a part of a condominium intended for any type of independent 
use, including one or more cubicles of air at one or more levels of space or one or more 
rooms or enclosed spaces located on one or more floors, or parts thereof, in a building.” 
Wis. Stat. § 703.02(15). “This definition includes unconstructed units designated in a 
condominium declaration.” Northernaire Resort & Spa, LLC v. Northernaire Condo. 
Ass’n, Inc., 2013 WI App 116, ¶ 14, 351 Wis. 2d 156, 162, 839 N.W.2d 117, 121 (citing 
Aluminum Indus. Corp. v. Camelot Trails Condo. Corp., 194 Wis.2d 574, 582–83, 535 
N.W.2d 74 (Ct. App. 1995)). The common elements are “all of a condominium except its 
units.” Wis. Stat. § 703.02(2). Some common elements are classified as limited common 
elements, which “means a common element identified in a declaration or on a 
condominium plat as reserved for the exclusive use of one or more but less than all of the 
unit owners.” Wis. Stat. § 703.02(10). Generally, the space outside of the unit is common 
element, with access and use by all unit owners. See Wis. Stat. § 703.14(1). However, “any 
portion of the common elements designated as limited common elements may be used only 
by the unit owner of the unit to which their use is limited in the condominium instruments 
and bylaws.” Id.  

Generally, to form a condominium there must be, among other things, a condominium plat. 
The plat must also include “[p]lans that show the location of each building located or to be 
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located on the property and, if there are units in a building, that show the perimeters, 
approximate dimensions, approximate square footage, and location of each unit in the 
building. Common elements shall be shown graphically to the extent feasible.” Wis. Stat. 
§ 703.11(2)(c). In other words, the description and layout of units versus common elements
must be clearly defined and identified. 

The precise nature and extent of the units versus common elements matter because of the 
ownership interests assigned to these areas. The “unit owner is entitled to the exclusive 
ownership and possession of his or her unit.” Wis. Stat. § 703.05. “Every unit owner owns 
an undivided percentage interest in the common elements equal to that set forth in the 
declaration.” Wis. Stat. § 703.13(1). “A unit, together with its undivided interest in the 
common elements, for all purposes constitutes real property.” Wis. Stat. § 703.04. “The 
percentage interests shall have a permanent character and, except as specifically provided 
by this chapter, may not be changed without the written consent of all of the unit owners 
and their mortgagees.” Wis. Stat. § 703.13(4). In other words, if common element area is 
converted to exclusive unit area, such as the proposed sunroom enclosure in this case, the 
ownership interests of the respective owners is changed, which is not allowed by statute 
without written consent. 

The statute does expressly provide for some flexibility with respect to shifting unit and/or 
common element areas. See, e.g., Wis. Stat. §§ 703.13(5)(alterations within units), 
703.13(6)(relocation of unit boundaries), 703.13(7)(separation of units), and 
703.13(6)(merger of units). The statute also expressly allows for the improvement of 
limited common elements: 

Improvements to limited common elements. 

(a) If permitted by the condominium instruments and subject to par. (b) 
and to any restrictions or limitations specified in the condominium 
instruments, a unit owner may improve, including the enclosure of, the 
limited common elements appurtenant exclusively to that owner’s unit if all 
of the following conditions are met: 

1. A statement describing the improvement, including a description of
the project, the materials to be used, and the project’s proposed impact 
on the appearance of the condominium, and identifying the project 
contractor is submitted to the board of directors of the association. 
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2. The improvement will not interfere with the use and enjoyment of
the units of other unit owners or the common elements or limited 
common elements of the condominium. 

3. The improvement will not impair the structural integrity of the
condominium. 

4. Any change to the exterior appearance of the condominium is
approved by the board of directors of the association. 

(b) All costs and expenses of an improvement under this subsection and any 
increased costs of maintenance and repair of the limited common elements 
resulting from the improvement are the obligation of the unit owner. The unit 
owner shall protect the association and other unit owners from liens on 
property of the association or of other unit owners that otherwise might result 
from the improvement. 

Wis. Stat. § 703.13(5m)(emphasis added). See also Northernaire Resort & Spa, LLC v. 
Northernaire Condo. Ass’n, Inc., 2013 WI App 116, 351 Wis. 2d 156, 839 N.W.2d 117; 
Aluminum Indus. Corp. v. Camelot Trails Condo. Corp., 194 Wis.2d 574, 535 N.W.2d 74 
(Ct. App. 1995)(suggesting that units and common elements can be defined differently than 
the statute by the condominium declaration and bylaws).  

The key component of all of this is that the law authorizes condominiums to adjust units, 
common elements and limited common elements. However, each statutory provision 
contemplates providing notice to, and approval by, all of the owners of the proposed 
amendment, or the express authority to make amendments baked into the organizational 
documents. In other words, all of the owners need to have expressly authorized an 
amendment. This can be done either by written approval of the proposed changes or, where 
the authority is already contained within the documents, by agreeing to purchase the unit 
subject to the knowledge that amendments can occur. 

Turning to the Schreiners’ argument here, it is clear that their appeal must be denied. Their 
argument starts by suggesting the authority to make the amendments necessary here are 
authorized by statute, citing § 703.13(5m) related to improvements to limited common 
elements. However, they fail to quote the introductory language to that section which 
provides that the changes can be made under that statute only “[i]f permitted by the 
condominium instruments and subject to par. (b) and to any restrictions or limitations 
specified in the condominium instruments.” The specific authorization provided in the 
condominium instruments here will be addressed in detail below. However, it is telling that 
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even the Schreiners “recognize that these references do not specifically grant authority to 
the board to approve additions into Limited elements.” While it is clear that the 
Condominium Association here approved the proposed addition, to the extent that the 
condominium instruments here do not authorize the Association to make the necessary 
amendments, this argument fails. 

The Schreiners next suggest that past practice and a prior City Attorney Legal Opinion 
dictates that the City recognizes the authority of the Association to approve the necessary 
amendments. However, the Legal Opinion does not address the question of whether the 
City can review the condominium documents as part of the building permit process. Indeed, 
the question posed by the then-Building Inspector was “can the Architectural Board 
approve additions to condominiums, and is the City liable for approving he encroachment 
of the building into the common areas of a development?” City Attorney Meyer, in opining 
that there was “no liability attaching to the City if the Board architecturally approves a 
structure which encroaches on common areas,” noted that “it is not incumbent upon the 
Architectural Board to determine where ownership lies, or what the relative rights are 
within a condominium development.” He continued to note that to do so “would require 
the City to monitor every association agreement extant, which is neither practical or 
desirable.”  

I do not disagree with the conclusion that there is no liability to architecturally approving 
a structure which encroaches upon common areas. Nor do I think there would be liability 
attaching to the City for issuing a building permit for a similar structure. However, things 
have changed since that opinion in 1986. First, the City has, at the direction of the Common 
Council (as evidenced by ordinances such as § 10-55 requiring surveys for building 
permits, and the Council’s recent consideration of Ordinance 2022-1635 which provided 
for relaxed requirements related to existing surveys in certain circumstances), been more 
proactive with property lines. Building permit and zoning applications now require a 
current survey of the property. This helps in identifying not only setback and offset issues, 
but also encroachments onto adjoining properties. In reviewing for these things, potential 
issues can be spotted prior to incurring significant expense to construct new structures only 
to have to remove them when these issues are spotted after-the-fact. Moreover, 
notwithstanding the conclusion that no liability attaches, such conclusion does not prevent 
an aggrieved party from dragging the City into litigation as they look for solutions resulting 
in expense to the City. A second change is that it is far easier to “monitor” condominium 
documents than it was in 1986. At that time, someone would have to go to the Register of 
Deeds office in Port Washington and review the filings by hand. Today, staff has an 
electronic login to the Register of Deed’s web portal which allows a search in minutes.  
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Unstated in this “past practice” argument is two legal concepts that stem from the idea that 
“past practice” somehow prohibits a change in approach. First, there could be an argument 
that disparate treatment constitutes an equal protection violation. As the courts have noted, 

The equal protection clause of the fourteenth amendment is violated if an 
ordinance is administered “with an evil eye and an unequal hand, so as 
practically to make unjust and illegal discriminations between persons in 
similar circumstances, material to their rights.” Yick Wo v. Hopkins, 118 U.S. 
356, 373-74 (1886); State ex rel. O'Neil v. Town of Hallie, 19 Wis. 2d 558, 
567, 120 N.W.2d 641, 646 (1963). Nevertheless, evidence that a municipality 
has enforced an ordinance in one instance and not in others would not in itself 
establish a violation of the equal protection clause. State ex rel. Cities Service 
Oil Co. v. Board of Appeals, 21 Wis. 2d 516, 544, 124 N.W.2d 809, 823 
(1963). There must be a showing of an intentional, systematic and arbitrary 
discrimination.  State ex rel. Murphy v. Voss, 34 Wis. 2d 501, 510, 149 
N.W.2d 595, 599 (1967). Furthermore, even if the enforcement of a 
particular law is selective, it does not necessarily follow that it is 
unconstitutionally discriminatory.  

Menomonee Falls v. Michelson, 104 Wis. 2d 137, 145, 311 N.W.2d 658, 662 (Ct. App. 
1981). There has been no argument or showing that the treatment of the application here 
was done with an “evil eye” or otherwise with “intentional, systemic and arbitrary 
discrimination.” Thus, there is no equal protection claim. The second concept that could 
come into play is estoppel. There are circumstances where past practice can estop a party 
from taking a different course of action.  However, the courts “have not allowed estoppel 
to be invoked against the government when the application of the doctrine interferes with 
the police power for the protection of the public health, safety or general welfare.…” Wis. 
Dep’t of Revenue v. Moebius Printing Co., 89 Wis. 2d 610, 639, 279 N.W.2d 213, 226 
(1979). A “zoning ordinance and a building code enacted pursuant to the police power are 
two closely related facets of police power regulation. Both are designed to promote public 
safety, health and welfare.” Zwiefelhofer v. Town of Cooks Valley, 2012 WI 7, ¶5, 338 Wis. 
2d 488, 809 N.W.2d 362 (internal quotation omitted). There can be no estoppel here. 

The Schreiners next argue that the applicable condominium documents allow the 
Association to make the necessary amendments. As noted above, the Schreiners admit “that 
these references do not specifically grant authority to the board to approve additions into 
Limited elements.” An analysis of the condominium declaration here makes it clear that, 
while the individual sections might suggest some authority for the association, when 
considered in context, it becomes clear that the Association cannot approve the proposed 
sunroom addition. For example, they point to Article V, Section 3 which provides that 
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“[n]othing shall be altered on, constructed or removed from the common elements except 
upon the prior written consent of the association.” This section, however, establishes that 
the Association, not the individual owners, have control over, and responsibility for, the 
common elements. It does not authorize the conversion of limited common element (as 
defined in Article III, Section 3 to be the “porches, patios, walkways and driveways which 
service one Unit”) to unit area as is necessary here.  

The Schreiners also point to Article IX, Section 1 for the authority to approve the sunroom. 
That section provides that the Architectural Control Committee must approve plans for any 
“exterior additions or alterations, including painting or decorating, to the buildings, porch, 
patios, additional fences, or changes in existing fences, hedges, walls, walkways and other 
structures or addition of air conditioning equipment.” Yet, as noted above, porches, patios, 
walkways and driveways are all “exterior” to the units and also are all expressly defined to 
be limited common elements. Thus, the language addresses the approval of exterior 
architecture but does not authorize the conversion of limited common element to unit. 
Interestingly, the language of the declaration which was the subject of the Legal Opinion 
discussed above provides a perfect illustration of language which allows for the enclosure 
of limited common elements in Section 5(b)(“Each unit owner shall have the right . . . to 
construct and attach an enclosed porch to the read of his unit.”). Furthermore, Section 6 of 
that declaration also provides an example of language which expressly authorizes 
modification or expansion of units, which is lacking in the declaration at issue here. 

Finally, the Schreiners argue that Section 58-40(b) requires the City to not consider the 
declaration in issuing the building permit. This agreement fails for two reasons. First, that 
section applies only to decisions of the City’s Architectural Board, not the building 
inspector. Second, there is a material difference between covenants and restrictions which 
might dictate more stringent architectural design than would be required under City codes 
(the situation that this section is designed to address) and a condominium declaration’s 
allocation of unit, common element, and limited common element ownership. To put the 
argument into single-family residential terms, the Schreiners are effectively arguing that 
the City should ignore a subdivision plat’s establishment of lot lines because the plat is not 
a City regulation. The argument also ignores the fact that City staff does, where they are 
aware of covenants and restrictions applicable to a property, remind applicants that that 
may also have to get approval of their subdivision homeowner’s association.  

For the reasons above, the appeal should be denied.  

3.b.4.a

Packet Pg. 78

A
tt

ac
h

m
en

t:
 4

7Z
83

21
-S

ch
re

in
er

 A
p

p
ea

l B
ri

ef
  (

10
52

6 
: 

A
tt

o
rn

ey
 S

ta
te

m
en

t)



Mequon Board of Appeals 
July 30, 2025 
Page 8 

L:\DOCS\019435\000002\BR\47Z1995.DOCX 
7/30/2025 1:39 PM 

Best regards, 

STAFFORD ROSENBAUM LLP 

Brian C. Sajdak 
Mequon City Attorney 
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11333 N. Cedarburg Rd 60W 
Mequon, WI 53092-1930 
Phone (262) 236-2924 
Fax (262) 242-9655 

www.ci.mequon.wi.us INSPECTION DIVISION 

ARCHITECTURAL BOARD MINUTES 
Monday, April 8, 2019 

6:30 PM 
Downstairs Conference Room 

Minutes 

1. Call to Order, Roll Call

              Present: Chairman Roger Davison 

              Members at Large:  Scott Reed, Paul Apfelbach, John Mikkelson  

 Aldermanic District Members:   Michael Wade, Christine Korjenek, Paul Mattingly, 
Joe Berkhahn, Bruce Stern 

      Building Inspector:  Paul Launer 

2. Meeting Minutes

Minutes from the March 11, 2019 meeting were approved by the Chairperson At Large,
Roger Davison and seconded by Member At Large, Scott Reed.  A vote was taken and the meeting
minutes were passed.
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ARCHITECTURAL BOARD MINUTES – April 9, 2019 Page 2 of 5 

3. Application Submittals:

No. 

Alder. 
District 
/Time Type of App 

Owner(s) / 
Project Address Contractor 

1) Dist. 2
6:30 pm

Addition: 
Living Room 

Trevor & Amanda Skogen 
11317 N. Rosewood Drive 

Subd:  Braatz 

Cont:  Owner 

Arch:  Owner 

Moved to Approve:    Wade 
Seconded by:    Mikkelson 
Approved:        Yes 
Vote:                5-1 

Conditions:  Plans were approved as submitted with the condition that all new material to match existing 
material and colors. 

2) Dist. 2
6:40 pm

New Single Family 
Residence 

Barry & Marilyn Finegold 
4545 W. Laverna Avenue 

Subd:  Community Terrance 

Cont:  Owner 

Arch:  Michelle Wichgers 

Moved to Approve:    Reed 
Seconded by:    Wade 
Approved:        Yes 
Vote:                6-0 

Conditions:  Plans approved as submitted. 

3) Dist. 4
6:45 pm

New Single Family 
Residence 

Eric Schultz & Norma Valencia 
10921 N. Raider Court 

Subd:  Highlander Estates 

Cont:  Tim O’Brien Homes 

Arch:  Andrew Elder 

Moved to Approve:    Mattingly 
Seconded by:    Mikkelson 
Approved:        Yes 
Vote:                6-0 

Conditions:  Plans approved as submitted with the following conditions: 
1. Add grids on rear patio doors to match windows.
2. On front elevation, add shaker siding on upper gable to match other gable on front.
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4) Dist. 4
6:50 pm

New Single Family 
Residence 

Tim O’Brien Homes 
8460 W. Highlander Drive 

Subd:  Highlander Estates 

Cont:  Tim O’Brien Homes 

Arch:  Andrew Elder 

Moved to Approve:    Mattingly 
Seconded by:    Reed 
Approved:        Yes 
Vote:                6-0 

Conditions:  Plans approved as submitted with the condition that all stone ends on inside corners. 

5) Dist. 4
6:55 pm

New Single Family 
Residence 

Veridian Homes LLC 
8130 W. Mourning Dove Lane 

Subd:  The Enclave 

Cont:  Veridian Homes LLC 

Arch:  Veridian Homes LLC 

Moved to Approve:    Mattingly 
Seconded by:    Reed 
Approved:        Yes 
Vote:                6-0 

Conditions:  Plans approved as submitted with the condition that grids are added to rear patio doors. 

6) Dist. 7
7:00 pm

Addition: 
Master Bedroom Dressing 
Room 

Kurt & Lori Bechthold 
9701 N. Columbia Drive 

Subd:  Columbia Reserve 

Cont:  Steve Miswald LLC 

Arch:  HB Designs 

Moved to Approve:    Reed 
Seconded by:    Davison 
Approved:        Yes 
Vote:                3-0 

Conditions:  Plans approved as submitted with the following conditions: 
1. Brick on addition to match existing.
2. Entire house will be re-roofed.
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7) Dist. 1
7:10 pm

Addition: 
Sunroom 

Mike Disabato 
2621 W. Lake Vista Court 

Subd:  Ville Du Parc #7 

Cont:  Siding Unlimited 

Arch:  Siding Unlimited 

Moved to Approve:    Stern 
Seconded by:    Apfelbach 
Approved:        Yes 
Vote:                5-1 

Conditions:  Plans approved as submitted with the following conditions: 
1. Roof to match existing and meets code requirements.
2. Windows consistent throughout (grids or no grids).

8) Dist. 1
7:20 pm

New Single Family 
Residence 

Main & Asma Masri 
12900 N. Highgate Court 

Subd:  Highgate 

Cont:  Anderson Homes 

Arch:  Bruce Rogers 

Moved to Approve:    Stern 
Seconded by:    Reed 
Approved:        Yes 
Vote:                6-0 

Conditions:  Plans approved as submitted with the following conditions: 
1. Continue with brick on front elevation bay with brick ending on inside corner.
2. Add grids to:

A.  Sliding patio doors on rear elevation.
B.  Three windows on rear elevation.
C.  Three windows on left elevation.

9) Dist. 3
7:25 pm

Re-Submittal: 
New Single Family  
Side x Side Condos. 

Changes to approved plans 

The Hoff Group 
12417/12425 N. Crane Bay Ct. 

Subd:  The Woods at Highland Park 

Cont:  Northtrack Construction 

Arch:  Architectural Dev. 

Moved to Approve:    Irvin 
Seconded by:    Davison 
Approved:        Yes 
Vote:                5-1 

Conditions:  Re-Submitted plans approved. 
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ARCHITECTURAL BOARD MINUTES – April 9, 2019 Page 5 of 5 

10) Dist. 4
7:35 pm

Re-Submittal: 
Window & Door  

Changes to approved plans 

Dean Murray & Scott Mattews 
8414 W. County Line Road 

Subd:  N/A 

Cont:  Home Enhancements 

Arch:  Risch Residential Design 

Moved to Approve:    Reed 
Seconded by:    Korjenek 
Approved:        Yes 
Vote:                5-0 

Conditions:  Re-Submitted plans approved. 

4. Motion to Adjourn

Action:
Member At Large, John Mikkelson made a motion to adjourn.
Chairperson At Large, Roger Davison seconded the motion.
A voice vote was taken; voted passed 5-0

Meeting adjourned at 7:37 p.m.
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HB: 4917-0701-5769.1 Husch Blackwell LLP 

Rodney W. Carter 
Partner 

511 North Broadway, Suite 1100 
Milwaukee, WI 53202 
Direct: 414.978.5365 
Fax: 414.223.5000 
Rodney.Carter@huschblackwell.com 

July 31, 2025 

VIA E-MAIL 

City of Mequon Board of Zoning Appeals 
11333 North Cedarburg Road 
Mequon, Wisconsin 53092 

Re: Supplemental Submission—Appeal of Denial of Building Permit, 2633 W. Lake 
Isle Dr., Mequon (Schreiner Sunroom Addition) 

Dear Members of the Board: 

My name is Rodney Carter, and I am an attorney with Husch Blackwell, representing Jim and 
Lauren Schreiner in their appeal of the denial of a building permit for a sunroom addition at 
2633 W. Lake Isle Drive. Thank you for the opportunity to provide this supplemental letter in 
support of their appeal.  In this submission, I also include a direct rebuttal to the City Attorney’s 
legal arguments as set forth in his July 30, 2025 position statement. 

I. This Appeal Properly Belongs Before the Board of Zoning Appeals 
This case is not about the design or appearance of the proposed sunroom. Rather, the denial 
was based on the City Attorney’s legal interpretation of the condominium declaration and the 
authority of the HOA Board to approve a sunroom enclosure. Under Mequon’s ordinances, the 
Architectural Board reviews aesthetic issues; it does not interpret or enforce private covenants, 
and the City has expressly declined such responsibility. Because this is a legal/administrative 
issue—not an architectural one—it is properly before you, the Board of Zoning Appeals. 

II. The City’s Limited Role in Private Covenants and Condo Rules
Section 58-40(b) of the City Code (enclosed) makes clear that while the City recognizes private 
covenants and restrictions, it leaves enforcement to the property owners and associations 
themselves. The City’s involvement in this matter is inconsistent with this policy and with how 
similar matters have been handled in the past. 
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City of Mequon Board of Zoning Appeals 
July 31, 2025 
Page 2 

HB: 4917-0701-5769.1 Husch Blackwell LLP 

III. The 1986 City Attorney Opinion: The City Should Not Be Policing HOA Matters
We have enclosed a 1986 City Attorney opinion.  Although that opinion addressed a different 
condominium, its reasoning is directly relevant to this sitiuation. The opinion states that 
enforcement of association rules is “up to the association, not the City.” The City Attorney 
further observed that requiring the City to monitor every condo agreement “is neither practical 
nor desirable.” The opinion also makes clear that the City incurs no liability for approving a 
structure that encroaches on common areas—the responsibility for compliance rests with the 
association’s review committee. In short, the City’s role is limited to general architectural 
review, not the enforcement of private association documents. 

IV. Consistency, Precedent, and Equal Protection Concerns
It is undisputed that at least twelve similar sunroom additions have been approved in the Lakes of Ville 
du Parc Condominiums—none of which required Board of Appeals review. We are enclosing 
details on the twelve other sunrooms which have been approved.  In 2019, the Architectural 
Board approved a sunroom in this same development without requiring a variance. We have 
included the minutes from that approval.  The Schreiners are now being treated differently, 
raising real concerns about fairness and equal protection. 

The U.S. Supreme Court has held that government cannot treat similarly situated property 
owners differently for arbitrary reasons (Village of Willowbrook v. Olech, 528 U.S. 562 (2000)). 
Wisconsin courts have also recognized that variances are a safeguard against individual 
injustice and inconsistent application of zoning rules (State ex rel. Ziervogel v. Washington County 
Bd. of Adjustment, 269 Wis.2d 549 (2004); Shannon & Riordan v. Board of Zoning Appeals of 
Milwaukee, 153 Wis.2d 713 (1989)). Accordingly, the Board of Appeals cannot lawfully single out 
the Schreiners for different treatment without a rational, fact-based justification, especially 
when twelve of their neighbors have been granted the right to construct the same sunrooms 
under materially identical circumstances. 

V. Variance Standards Under Wisconsin Law 
Under Wis. Stat. § 62.23(7)(e), this Board may grant a variance where strict enforcement would 
result in “unnecessary hardship,” provided the hardship is unique, not self-created, and the 
variance would not harm the public interest. For area variances, the standard is whether 
compliance would be “unnecessarily burdensome” (State v. Waushara County Bd. of Adjustment, 
271 Wis.2d 547 (2004); Ziervogel, supra). 

Here, the hardship is unique: the declaration predates modern sunroom additions and is silent 
on such improvements, yet twelve similar additions have been approved without Board of 
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Appeals review. Denying this permit is unnecessarily burdensome and inconsistent with city 
practice and the public interest. Granting the variance would not harm the public; the addition 
aligns with the character of the neighborhood, enhances property values, and does not encroach 
on shared common elements.  Further, the Lakes of Ville du Parc Condominium Association 
Board approved the sunroom at issue. 

VI. Waiver, Estoppel, and Consistency in Administration
Wisconsin courts recognize that if a city has consistently approved similar structures without 
requiring variances, it cannot suddenly change the rules for one homeowner (State v. Outagamie 
County Bd. of Adjustment, 244 Wis.2d 613 (2001)). The City’s inconsistent enforcement in this case 
is exactly the type of situation these legal principles are meant to address. 

VII. Support from Elected Officials
District Alderwoman Kelly Tolocko has submitted a letter in support of the Schreiner proposal, 
noting that the declaration is silent on sunrooms, twelve similar additions have been approved, 
and that granting this permit would ensure fairness and consistency for all residents. 

VIII. Rebuttal to City Attorney’s Position Statement (July 30, 2025)

A. Incorrect Theory of Law: Statutory Authority for Improvements to Limited 
Common Elements 

The City Attorney maintains that enclosing a limited common element (LCE) as a sunroom 
“converts” it to unit space, thereby changing ownership interests and triggering a statutory 
requirement for unanimous owner consent. This position is overly restrictive and not supported 
by the broader statutory framework, which provides flexibility for improving LCEs if the 
condominium instruments so permit. 

Statutory Language Contemplates Flexibility:  Wis. Stat. § 703.13(5m) allows a unit owner to 
“improve, including the enclosure of, the limited common elements appurtenant exclusively to 
that owner’s unit,” so long as the declaration does not prohibit it and all procedural conditions 
are met. The City Attorney’s reading ignores that “enclosure” by its nature contemplates a 
change in use and structure, and the statute does not require a formal amendment or change in 
ownership interests for such improvements, unless the declaration itself so requires. The City 
Attorney’s reliance on the need for unanimous consent under § 703.13(4) applies only if there is 
an actual change to percentage interests or ownership boundaries, not to routine improvements 
or enclosures that remain appurtenant to the same unit (see also Aluminum Indus. Corp. v. 
Camelot Trails Condo. Corp., 194 Wis.2d 574, 535 N.W.2d 74 (Ct. App. 1995)). 
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B. Mischaracterization of Condominium Declaration Authority 

The City Attorney argues that the Schreiners “recognize that these references do not specifically 
grant authority to the board to approve additions into Limited elements,” and that the 
declaration cannot be read to allow such enclosure. 

Reasonable Interpretation of Declaration:  The declaration clearly grants the Association, 
through its Architectural Control Committee, broad authority over “alterations” and “exterior 
additions,” specifically referencing porches, patios, walkways, and driveways—each defined as 
LCEs. Article V, Section 3 and Article IX, Section 1 require Association approval for any 
construction or alteration of common elements, including LCEs. The City Attorney’s assertion 
that these powers do not extend to enclosure is unsupported by the text, especially when the 
improvement does not alter other owners’ rights or percentage interests. The declaration does 
not prohibit such improvements, and under the statute, what is not prohibited is permitted, 
provided procedural safeguards are met. 

C. Past City Practice, Prior Legal Opinion, and Change in Process 

The City Attorney claims that past practice and the 1986 City Attorney opinion are no longer 
controlling due to technological and procedural changes, and that the City is now more 
“proactive” in reviewing property lines and declarations. 

Consistency, Reliance, and Lack of Prejudice: 
Even if the City’s internal processes have evolved, the key legal principles remain unchanged: 

• The City Attorney concedes there is “no liability” for approving such additions.
• The 1986 opinion remains relevant for its core holding: the City should not police

internal association matters, as this is neither practical nor desirable.
• The City Attorney’s assertion that the City can now more easily review declarations

does not create a new legal obligation to do so, nor does it justify retroactively imposing
new restrictions on property owners who have relied on decades of consistent City
practice.

• There is no evidence of harm or legal risk to the City or to other owners from following
the historical approach.
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D. Equal Protection and Estoppel Concerns 

The City Attorney argues that there is no equal protection violation because there is no evidence 
of “intentional, systematic and arbitrary discrimination,” and that estoppel cannot be invoked 
against the City in zoning matters. 

Fairness and Equal Application:  The Schreiners are not seeking special treatment—they are 
seeking the same treatment as at least twelve similarly situated neighbors, all of whom were 
granted permission for similar additions without the need for Board of Appeals review. The 
City Attorney’s refusal to engage with this history of consistent approvals undermines the 
rationale for a new, more restrictive approach. The law does not require proof of animus or 
“evil eye”—it requires that similarly situated applicants not be singled out for disparate 
treatment without a rational basis (Village of Willowbrook v. Olech, 528 U.S. 562 (2000)). 

Estoppel Not the Core Issue:  The rebuttal is not that estoppel strictly binds the City, but that 
basic fairness and reliance interests—especially where the law and declaration are at least 
ambiguous—should weigh in favor of the applicant where no public harm or clear statutory 
violation is shown. 

E. City’s Role in Reviewing Condominium Instruments 

The City Attorney claims the building inspector is not precluded from reviewing the 
declaration, and analogizes to lot line establishment in subdivisions. 

Limits of City Authority:  There is no statutory or code provision that imposes an affirmative 
duty on the City to independently interpret complex condominium declarations as a condition 
for issuing residential permits, absent a clear public safety, health, or welfare issue. Section 58-
40(b) of the City Code, and the 1986 City Attorney opinion, both affirm that the City’s role is 
limited and that disputes over internal governance or the meaning of declarations should be left 
to the association and its members. 

F. Additional Points on the City Attorney’s Equal Protection and Estoppel 
Arguments 

The City Attorney cites State ex rel. Cities Service Oil Co. v. Board of Appeals, 21 Wis. 2d 516 (1963), 
and related cases to argue that mere inconsistent enforcement does not amount to an equal 
protection violation unless there is proof of intentional, arbitrary discrimination. However, the 
U.S. Supreme Court and more recent Wisconsin cases (see Village of Willowbrook v. Olech, 528 U.S. 
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562 (2000); State ex rel. Ziervogel v. Washington County Bd. of Adjustment, 269 Wis.2d 549 (2004)) 
recognize that arbitrary or irrational differential treatment of similarly situated property owners 
is itself unlawful, regardless of animus. Here, the Schreiners are simply requesting the same 
treatment as their neighbors, not special exception. 

IX. Conclusion

The City Attorney’s interpretation is unnecessarily restrictive, inconsistently applied, and not 
compelled by the statutes or the condominium declaration. The law and the declaration allow 
the Association, through its Architectural Control Committee, to approve improvements to 
limited common elements such as a sunroom enclosure, provided procedural requirements are 
met. There is no evidence of a change in unit ownership interests or prejudice to other owners. 
The Board of Appeals should sustain the Schreiners’ appeal and direct the issuance of a permit, 
subject to compliance with any legitimate City health, safety, or design requirements. 
In summary: 

• The Board of Appeals is the correct forum for this legal/administrative issue.
• The City’s longstanding policy and the 1986 City Attorney opinion confirm that

enforcement of condo rules is not the City’s responsibility.
• The Schreiners are being treated differently than their neighbors, which is neither fair

nor consistent with the law.
• The legal standards for a variance are met in this case.
• Denying this permit would result in unnecessary hardship and inconsistent treatment.

For all these reasons, we respectfully request that the Board reverse the denial and approve the 
building permit, or, alternatively, grant a variance as allowed by law. 

Respectfully and sincerely, 

Rodney W. Carter, Partner 
HUSCH BLACKWELL LLP 

RWC:wp 
Enclosures 
cc: Jim and Lauren Schreiner 
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Sec. 58-40. Architectural board. 

(a) Purpose. In order to promote the general welfare, good order and prosperity of the city and to ensure that 
the physical environment of the city be developed in such a manner as will provide for the maximum degree 
of aesthetic satisfaction through the preservation and enhancement of the natural and architectural beauty 
of the city, the city has deemed it necessary to regulate the architecture and appearance of buildings or 
structures which are constructed, altered, relocated, added to, remodeled or placed within the city. The 
architectural board (referred to in this section as the board) has been created for the purposes of exercising 
the powers and performing the duties described in this section. The board is created pursuant to chapter 2, 
article IX. The creation of the board is not intended to impose a pattern of regimented style or to promote a 
given architectural style; but is intended to provide for the harmonious and aesthetically pleasing 
development of the city in such a way as will promote and enhance the value of existing single-family and 
plex residential structures and buildings and to prevent the construction, alteration or remodeling of single-
family and plex residential structures or buildings which would be inconsistent in terms of style, design, size, 
location orientation and/or materials presently existing within close proximity to the proposed building or 
structure.  

(b) Covenants and restrictions. The city recognizes the existence of private covenants and restrictions which may 
govern the building, construction or alteration of buildings and structures located within the city. The city 
further recognizes that such private covenants and restrictions may run with the land and bind all owners of 
property subjected to such covenants and restrictions. While the city recognizes the existence of such 
covenants and restrictions, the city has deemed it improper and imprudent to assume the responsibility for 
the enforcement of the covenants and restrictions, deeming enforcement to be properly determined 
between private property owners.  

(1) Notwithstanding the foregoing, the city has deemed it appropriate to adopt procedures which provide 
for the recognition of such covenants and restrictions. 

(2) Where lands within a development or subdivision in the city shall be subject to private covenants and 
restrictions governing their use or development, the developer or architectural committee of the 
development or subdivision may register with the board. As part of any such registration, the board 
shall be provided with a true and correct copy of the covenants and restrictions bearing evidence that 
they have duly recorded in the office of the Register of Deeds for Ozaukee County. The registration 
shall include a plat of the development and/or subdivision and a current and accurate mailing address 
and telephone number through which all notices relating to this division shall be given. The 
information in the registration shall be periodically updated such that the board shall at all times have 
current information related to the developer and/or architectural committee.  

(3) After the developer or architectural committee has properly registered with the board, the board shall 
provide written notification, as described in the registration, when a building permit has been applied 
for on lands which are subject to the private covenants and restrictions. Within 14 days of the mailing 
of such notice by the board, the developer or architectural committee shall provide written notice to 
the board that the proposed plan has either been approved or disapproved by the developer or 
architectural committee. The board shall not rule upon any plan for construction or alteration of any 
building or structure until the expiration of the 14 day period.  

(4) Where disapproval of the plan by the developer and/or architectural committee is noted, the 
developer and/or architectural committee shall provide the board, in writing and with specificity, the 
reason(s) for the disapproval and the manner in which the developer and/or architectural committee 
has deemed that the proposed building, structure and/or alteration fails to conform with the private 
covenants and restrictions. It is specifically understood that neither the approval nor disapproval of any 
building, structure and/or alteration by the developer and/or architectural committee arising from 
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private covenants and restrictions shall in any manner bind the board, but shall only be advisory in 
nature. Irrespective of the approval or disapproval of the developer and/or architectural committee, 
the board shall approve or disapprove the proposed building, structure or alteration in conformance 
with its charge and with this section.  

(c) Standards. In determining and assessing the appropriateness of any building or structure, the board shall be 
guided by the standards set forth in section 58-566, as well as the following standards, and in order to inform 
and educate the public in their application, shall promulgate interpretive guidelines, which shall be reviewed 
and approved by the common council, to assist in their implementation:  

(1) No building, structure or alteration shall be permitted the exterior design, style, size or materials of 
which shall be inconsistent in relation to the surroundings (both in terms of natural surroundings and 
existing building or structures), such that the building and/or structure would result in an inharmonious 
and/or haphazard development of the area;  

(2) No building, structure or alteration shall be permitted the design, materials, style or exterior 
appearance of which is so identical with those adjoining as to create excessive monotony and 
drabness;  

(3) No building, structure or alteration shall be permitted where any proposed facade or roof is 
constructed or faced with a finished material which is aesthetically incompatible with other facades or 
roofs of surrounding properties, such that the unattractive appearance is presented to the public and 
surrounding properties;  

(4) The board recognizes the value of natural beauty, including but not limited to trees, plants, and other 
natural features of the landscape. No building shall be permitted to be sited on a property in a manner 
which would unnecessarily destroy or damage or impair the natural beauty of the area, such that the 
same would adversely affect or impact values incident to ownership of that in that area of which would 
unreasonably affect or adversely impact the beauty and general enjoyment of existing residences or 
adjoining properties;  

(5) The board may consider the approval or disapproval of the developer and/or architectural committee 
or a development or subdivision, along with the foregoing factors, in assessing the appropriateness of a 
proposed building, structure or alteration;  

(6) Board approval expires after one year. No single-family or plex residential building or structure, or 
alteration to such building or structure, shall be permitted in a PUD (planned unit development) zoning 
district, if the proposed design, style, size, building materials or coloration of building materials to be 
incorporated into the exterior of such building or structure have materially changed from the design, 
style, size, building materials or coloration of building materials previously approved and adopted as 
part of the PUD (planned unit development) zoning ordinance, unless such proposed changes are first 
reviewed and approved by the planning commission and common council as part of the process of 
amending the PUD ordinance governing the development.  

(7) The board shall follow the design standards identified in the city publication entitled "Mequon 
Architectural Guidelines for Residential Structures," or any replacement of those guidelines, available 
from the building division.  

(d) Records. The board shall keep records of all its proceedings and its decisions shall be stated in writing 
including the specific reasons for refusing a permit or for any conditions of approval. 

(e) Enforcement. To ensure that no proposed single-family or plex residential building would be in conflict with 
the provisions of this section, the building division shall submit to the board the plans for such building, 
including adequate elevations or perspective sketches to enable the board to judge the building appearance, 
and shall not issue a building permit until the board has approved such plans.  
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(f) Appeal. Any person aggrieved by a decision of the board shall have the right to appeal such decision to the 
board of appeals provided such appeal is filed with the city clerk within seven working days after a board 
decision.  

(g) Rehearing. No rehearing shall be held except: 

(1) By the affirmative vote of four or more members of the board upon its finding that substantial new, 
relevant evidence has been submitted which could not reasonably have been presented at the 
previous hearing; or  

(2) If the matter has been remanded by the board of appeals because the board of appeals has found that 
an aggrieved party has offered or requested leave to offer substantial new, relevant evidence which 
could not reasonably have been presented at the previous hearing before the board.  

A request for rehearing under section (g)(1) shall be in writing and shall recite the reasons for the request, 
including the substantial new, relevant evidence being offered, and the reasons for which it could not have 
reasonably been presented to the board at the first hearing.  

(Code 1957, § 3.19(4); Ord. No. 87-624, 4-14-1987; Ord. No. 96-490, 6-25-1996; Ord. No. 96-890, 6-25-1996; Ord. 
No. 97-934, 1-13-1998; Ord. No. 2001-1015, §§ I, II, 6-12-2001; Ord. No. 2003-1063, § I, 4-8-2003; Ord. No. 2003-
1067, § I, 7-18-2003; Ord. No. 2003-1070, § I, 7-8-2003; Ord. No. 2008-1238, § I, 4-8-2008; Ord. No. 2017-1506, § 
I(Exh. A), 10-10-2017) 
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