
 

 

 

      11333 N. Cedarburg Road 

Mequon, WI  53092 
 Phone: 262-236-2941 

 Fax: 262-242-9655 

www.cityofmequonwi.gov  Office of the City Administrator 

 

PUBLIC WELFARE COMMITTEE 

Tuesday, May 13, 2025 

5:30 PM 

Lower Conference Room 

 

Agenda 
 

1) Call to Order, Roll Call 

2) Approval of Meeting Minutes 

Action requested:  review and approve 

a. April Minutes 

3) Election of Chair 

4) Ordinances 

Action requested:  review and recommend approval 

a. ORDINANCE 2025-1681 An Ordinance Amending Chapter 58 of the Mequon 

Municipal Code, Related to Structures on the Lake Michigan Bluff 

5) Work Calendar 

6) Adjourn 

 

 

 

 

 

 

 

 

 

Dated:  May 13, 2025 /s/ Dale Mayr, Chair 

Notice is hereby given that a quorum of other governmental bodies may be present at this meeting to present, discuss 

and/or gather information about a subject over which they have decision-making responsibility, although they will not 

take formal action thereto at this meeting. 

Persons with disabilities requiring accommodations for attendance at this meeting should contact the City Clerk’s 

Office at 262-236-2914, twenty-four (24) hours in advance of the meeting. 

Any questions regarding this agenda may be directed to the City Administrator’s Office at 262-236-2941, Monday 

through Friday, 8:00 AM – 4:30 PM 

http://www.cityofmequonwi.gov/


 

 

 

      11333 N. Cedarburg Road 

Mequon, WI  53092 
 Phone: 262-236-2941 

 Fax: 262-242-9655 

www.cityofmequonwi.gov  Office of the City Administrator 

 

PUBLIC WELFARE COMMITTEE 

Tuesday, April 8, 2025 

6:00 PM 

Lower Conference Room 

 

Minutes 
 

1) Call to Order, Roll Call 

Present: 

Chair Dale Mayr  

Alderman Gregg Bach  

Alderman Brian Parrish 

 
 

 

Also Present: Assistant City Administrator Schoenemann, Community Development Director 

Tollefson, Community Development Assistant Director Zader, City Attorney Sajdak, 

Executive Assistant Enea, Jeffrey Konkel, and Susan Konkel 
 

2) Approval of Meeting Minutes 

a. March 20 Minutes 

RESULT:   Approved by Voice Acclamation  [Unanimous] 

MOVED BY:  Alderman Bach 

SECONDED BY: Alderman Parrish 

AYES: Mayr, Bach, Parrish 

3) Resolutions 

Action requested:  review and recommend approval 

a. RESOLUTION 4200 A Resolution Suspending the Live Meeting Broadcasts 

Requirement within the City's Communications Policy from April 16 - September 30, 

2025, in Connection with the Renovation of Christine Nuernberg Hall 

The Assistant City Administrator explained to the Committee that while meetings of the 

Common Council, and select other meetings, are currently broadcast live, this will not be 

possible from May through September due to construction in the Council Chamber (Christine 

Nuernberg Hall). Alternate meeting locations during this period do not have live broadcast 

capabilities. Instead, if approved, meetings will still be recorded and posted online as soon as 

feasible, ideally within 24 hours, until the construction is complete.  

RESULT:   Approved by Voice Acclamation  [Unanimous] 
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PUBLIC WELFARE COMMITTEE MINUTES – April 8, 2025 Page 2 of 3 

MOVED BY:  Alderman Bach 

SECONDED BY: Alderman Mayr 

AYES: Mayr, Bach, Parrish 

4) Ordinances 

Action requested:  review and recommend approval 

a. ORDINANCE 2025-1675 An Ordinance Amending Chapter 58 of the Mequon 

Municipal Code, Allowing Showroom Sales Facilities as a Conditional Use within the 

City's B-4 Zoning Districts 

Assistant Community Development Director Zader explained to the Committee how a 

gentleman was purchasing a property to be a consolidated showroom for primarily 

contractors, but by appointment only.  So, low traffic is expected.  The proposal was well 

supported by the Planning Commission. 

RESULT:   Approved by Voice Acclamation  [Unanimous] 

MOVED BY:  Alderman Bach 

SECONDED BY: Alderman Parrish 

AYES: Mayr, Bach, Parrish 

b. ORDINANCE 2025-1678 An Ordinance Amending Chapter 58 of the Mequon 

Municipal Code, in Connection with the Implementation of 2023 WIS. ACT 16 Relating 

to the Process and Procedures for Certain Zoning-Related Applications 

RESULT:   Approved by Voice Acclamation  [Unanimous] 

MOVED BY:  Alderman Parrish 

SECONDED BY: Alderman Bach 

AYES: Mayr, Bach, Parrish 

c. ORDINANCE 2025-1679 An Ordinance Amending Section 58-41(g) of the Mequon 

Municipal Code, Relating to the Issuance of Decisions by the Board of Appeals 

City Attorney Sajdak explained to the Committee how that it takes time to get transcripts of 

Board meetings, impacting the time to be able to write decisions for the Board  within the 

ordinance’s prescribed time frame.  This change allows additional time and flexibility to 

write a Board of Appeals decision and to ensure the City can abide by prescribed timelines. 

RESULT:   Approved by Voice Acclamation  [Unanimous] 

MOVED BY:  Alderman Parrish 

SECONDED BY: Alderman Bach 

AYES: Mayr, Bach, Parrish 

5) Discussion Items 

a. Definition of a Structure Related to Board of Appeals Case 

Assistant City Administrator explained to the Committee how Alderwoman Tolocko brought 

up the subject of what constitutes a structure at a recent COTW meeting based on what took 
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PUBLIC WELFARE COMMITTEE MINUTES – April 8, 2025 Page 3 of 3 

place at a Board of Appeals Meeting in her district.  The house in question has a generator 

located in their front yard.  City Attorney Sajdak shared how the definition of a structure in 

the zoning code is anything that a person might put in one's yard and is broad in definition by 

design. Community Development Director Tollefson provided additional context and 

examples of how the definition of a structure is used in the City's code. The Committee 

discussed the case in question and Director Tollefson said the residents were provided with 

options as to where they can move the generator.  After discussion, there was no  interest 

from the Committee in further discussing the definition of a structure and closed the 

discussion topic.     

6) Work Calendar 

- Election of a Committee Chair 

 

7) Adjourn 

Alderman Bach moved to adjourn at 6:50 PM and Alderman Parrish seconded. 

 

 

Respectfully Submitted, 

 

Carrie Enea 

Executive Assistant 
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 11333 N. Cedarburg Road 

 Mequon, WI 53092-1930 

 Phone: 262-236-2924 

 Fax: 262-242-9655 

www.cityofmequonwi.gov Office of Inspections 
 

 

TO:  Public Welfare Committee 

FROM: Kim Tollefson, Director of Community Development 

DATE: May 13, 2025 

SUBJECT: ORDINANCE 2025-1681 An Ordinance Amending Chapter 58 of the 

Mequon Municipal Code, Related to Structures on the Lake Michigan Bluff 

 

Background 

In August 2024, the Common Council Committee of the Whole (COTW) directed staff to author 

proposed code amendments that would allow property owners along the Lake Michigan Bluff the 

ability to access the lake. Since that time, City staff has developed regulatory standards and 

consulted with agencies, municipalities and engineers. The draft regulations were presented to 

the Planning Commission at their meetings in March and April 2025. 

 

Policy Objectives 

To provide context of the issues associated with the policy objectives, the following outlines 

several considerations. 

 

Issue: Bluff Stability 

One important issue to understand when contemplating the idea of allowing structures on the 

Lake Michigan Bluff (LMB) is the known conditions of the LMB. The Wisconsin Shoreline 

Inventory & Oblique Photo Viewer provides relevant information regarding this. As illustrated in 

Exhibit A, the majority of the LMB in Mequon is classified as “Moderately Unstable” (yellow) 

or “Unstable/Failing” (red). In 2019, the Wisconsin Coastal Management Program along with the 

National Oceanic and Atmospheric Administration funded a comprehensive study entitled: 

Southeastern Wisconsin Coastal Recession Between 1956 to 2015 (Exhibit B). This study 

produced the map referenced above in Exhibit A, and led to these classifications of the bluff 

documented through photographic evidence from 1956-2015.  

 

Additionally, an interactive web-based tool for viewing the historical transformation of the bluff 

is available at:  

 

<https://floodscience.maps.arcgis.com/apps/instant/minimalist/index.html?appid=c47ab45bb8c0

46e099a46df28837ca88>   

 

Notably, one section classified as “Moderately Stable” (green) near Highland Road is the portion 

of the LMB at Concordia University, which had a stone revetment installed in 2007 to prevent 

further erosion. That project was the subject of a 2011 lawsuit claiming it was causing the LMB 
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on neighboring properties to collapse.  An Ozaukee County jury “unanimously agreed that the 

stone revetment is a nuisance that has caused significant harm to neighboring properties”   

 

Issue: Building Code Limitations 

A second issue to take into consideration is how the City’s Building Code relates to structures 

constructed on the LMB. Per City ordinances and the City’s Building Code, structures are 

defined as follows: 

 

• Section 58-8 - Definitions: Structure means a combination of materials other than natural 

terrain or plant growth erected or constructed to form among other things, a building, shelter, 

sign enclosure, retainer, container, support, base, or decoration. 

• 2015 International Building Code - Definitions: Structure - That which is built or 

constructed. 

 

Mequon currently adopts SPS 321, construction standards for all one- and two-family dwellings 

along with the 2015 International Building Code (IBC). A free-standing deck is the only 

structure, other than a one- or two-family dwelling, in which SPS 321 can be applied, and the 

IBC is silent on any structures not associated with a building. Walking paths and steps embedded 

in the ground are considered landscaping and not regulated by either code. 

 

Staff evaluated neighboring communities which have properties along the LMB.  Both Whitefish 

Bay (Exhibit C) and Fox Point (Exhibit D) have ordinances similar to one another regarding 

structures on the LMB. Those regulations rely heavily on the use of a registered professional 

engineer throughout the process. The LMB in these communities, according to the 

comprehensive study of the Southeastern Wisconsin Coastal Recession, has been classified as 

“Moderately Stable” (Exhibit E). Ozaukee County adopts ordinance 19.0300 (Exhibit F), very 

similar to the current Mequon Code of Ordinance 58-416 (Exhibit G). In particular, Whitefish 

Bay allows structures, while Fox Point does not. 

 

Legal Summary 

Recreational immunity statutes under Wisconsin State Law apply to the property owner, whether 

private or public land, and exempt the owner from liability, protecting the owner from a lawsuit. 

The City has no recreational immunity applicable to the Lake Michigan bluff because there is no 

City-owned land along the lake. The City’s legal authority and liability is limited to: 1) the 

approval of structures - if allowed by zoning; 2) the issuance of permits for construction; 3) the 

inspection of such structures; and 4) approval, if “at the time of inspection it is in compliance”.  

The City does not provide on-going inspection of structures, and does not evaluate the condition 

of, or any structure’s ongoing compliance with regulations after final inspection, unless 

enforcement ensues, or modifications are proposed to the structure through subsequent permit 

applications. The City must also enforce the code and as such, shall require removal of structures 

that are constructed but never permitted, if the City is aware of a known violation. According to 

City Attorney Sajdak, there is no record of case law related to the construction of structures on 

the bluff in the state. 

 

Agency Input 
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Community Development routed the draft text amendment to potentially impacted departments, 

including the Southern Ozaukee Fire Department, the Mequon Police Department and the 

Mequon Engineering Division for review and commentary. Exhibit I contains their responses. 

 

In addition, staff reached out to the Wisconsin Department of Natural Resources (DNR). DNR 

representative Haley Anderson advised that anything below the ordinary high-water mark 

(OHWM) would require permitting from the DNR. She also indicated that the County should be 

able to identify the OHWM for a homeowner or the DNR could perform that service for a $200 

fee.  The DNR provided the following link to a free download of “Living on the Coast” which 

addresses the protection of investments in shore property on the Great Lakes: 

 

<https://publications.aqua.wisc.edu/product/living-on-the-coast-protecting-investments-in-shore-

property-on-the-great-lakes/> 

 

Analysis 

The building of any structure on the Lake Michigan bluff comes with inherent risks. A proposed 

text amendment (Exhibit H: Original Amendment with Track Changes and Exhibit K: Proposed 

Text Amendment) places the responsibility of design, construction and safety on a professional 

engineer (PE) and the property owner. The qualifications of the professional engineer required 

by the text amendment are very specific. Further, the regulations limit the size, height and 

location of these structures and addresses maintenance, should they fall into disrepair and/or 

become a visual nuisance or potential debris for the Great Lakes. These regulations are as 

follows: 

 

1) Height restrictions always existed but further definition of how to measure height was added 

as follows: 

 

a. Four (4) feet six (6) inches measured vertically from the structure’s walking surface to the 

top of the structure. 

 

b. Fifteen (15) feet measured vertically from the walking surface to grade. 

 

2) To ensure the professional engineer is properly qualified to design these structures, specific 

certifications were added. 

 

3) Property owner shall maintain the structure to avoid such becoming dilapidated or in 

disrepair or debris, or to be unsightly, dangerous, unsafe, unsanitary, or otherwise unfit for 

human use. The owner shall provide the City with a repair or replacement plan within 60 

days of being notified of non-compliance.  

 

Fiscal Impact 

The fiscal impact is neutral. 

 

Recommendation 

On April 21, 2025, the Planning Commission approved a recommendation in favor of adopting 
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the proposed ordinance amendments by a vote of 8-0. A recommendation is forthcoming from 

the Public Welfare Committee on May 13, 2025.  

 

Attachments: 

Exhibit A (PDF) 

Exhibit B (PDF) 

Exhibit C (PDF) 

Exhibit D (PDF) 

Exhibit E (PDF) 

Exhibit F (PDF) 

Exhibit G (PDF) 

Exhibit H (DOCX) 

Exhibit I (PDF) 

Exhibit J (PDF) 

Exhibit K (DOCX) 
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COMMON COUNCIL 

OF THE 

CITY OF MEQUON 

 

ORDINANCE 2025-1681 

 

An Ordinance Amending Chapter 58 of the Mequon Municipal Code, Related to Structures on 

the Lake Michigan Bluff 

 

RECITALS 

 

A. Pursuant to the authority granted to it under Section 62.23(7) of the Wisconsin 

Statues, the City of Mequon previously adopted a comprehensive Zoning Code for the City 

which includes the Lake Michigan Bluff under Section 58-416 of the Municipal Code.  

 

B. On April 21, 2025, the Planning Commission, by a majority vote, adopted a 

recommendation to approve a text amendment allowing for the building of certain structures on 

the Lake Michigan Bluff. 

 

C. Following due notice and a public hearing by the Common Council, the Council 

finds that the proposed amendment is consistent with the City’s comprehensive master plan and 

that the amendment would further the health, safety and welfare of the community. 

 

BASED UPON THE FOREGOING RECITALS, the Common Council of the City of 

Mequon, Wisconsin, do ordain as follows: 

 

SECTION I 

 

Section 58-416(c)(2) is amended to read as follows (NOTE: Deleted text is stricken; Added text 

is bold underlined): 

 

(2) Setback from Lake Michigan Bluff. Except as otherwise provided in this 

section, all All permanent structures, including in-ground swimming pools erected 

or constructed after January 1, 1988, on property that is contiguous to Lake 

Michigan shall be set back from the top of the bluff a distance based on a slope 

ratio of two feet horizontal distance to every one foot vertical distance measured 

from the toe of the bluff. In no case, however, shall a building be set back less 

than 75 feet from the top edge of bluff at the time of construction. Additions or 

alterations to structures that were erected or constructed prior to January 1, 1988, 

on property that is contiguous to Lake Michigan shall in no case reduce the 

existing setback from the edge of the top of the bluff to the existing structure. 

 

Structures to gain access to Lake Michigan shall be permitted subject to the 

following conditions: 

a. The structure shall be limited to 5 feet in width and the following height 

restrictions shall apply: 
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1. Four (4) feet six (6) inches measured vertically from the structure’s 

walking surface to the top of the structure. 

2. Fifteen (15) feet measured vertically from the walking surface to 

grade.   

b. A building permit from the department of community development shall 

be obtained. 

c. A survey shall be provided with the building permit and shall include the 

ordinary high-water mark (OHWM). 

d. Structures shall comply with required side yard offsets of the city base 

zoning district.  Structures and any component of the structures, whether 

above or below grade, including but not limited to cables, anchors, 

supports, are not eligible for the offset exemptions of Sec. 58-416. 

e. Regulations of Chapter 84 shall be met. 

f. Structures shall comply with all other applicable municipal codes and state 

or federal regulations. 

g. Property owners shall certify to the city their awareness of potential 

problems of lake shore erosion, including but not limited to, the possibility 

of adding fill of various types to stabilize the bluff area, the requirement 

for securing of a fill permit from the city engineering division for any such 

filling, the provisions of said fill permit ordinance, and the potential cost 

incurred. A memorandum of said certification, including the legal 

description of the property, shall be recorded in the office of the register of 

deeds for Ozaukee County. 

h. A registered professional engineer, board certified by the American 

Society of Civil Engineers, in geotechnical engineering (CPEGE), who is 

hired by the owner of the lot, shall certify to the city that the construction 

of any proposed structure located within 75 feet of the top edge of the 

bluff will be safe. Specifically, the professional engineer shall certify that: 

1. The design of any structure, the method of constructing such 

structure, and the materials used therefore are structurally adequate 

and will protect public health and safety. 

2. The proposed structure will not in any way adversely affect the 

structural integrity or safety of any building, or structure(s) located 

on adjoining or adjacent sites. 

3. The proposed structure will not adversely disturb ravine and bluff 

slopes, interfere with surface or subsurface drainage, or create new 

or exacerbate existing problems of erosion and recession on the 

subject site or adjoining or adjacent site. 

4. The drainage system will not adversely affect the adjacent and 

adjoining properties. 

5. There is no danger to the proposed structure or existing buildings 

or structures and its occupants from slippage of the slope above 

and/or below the proposed structure. 

6. A memorandum of said certification, including the legal 

description of the property, shall be recorded in the office of the 

register of deeds for Ozaukee County. 
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7. The engineer shall make a technical report accompanying the 

certificate, which shall include, at a minimum: 

i. Recommendations regarding site preparation, foundation 

design, lateral earth pressure and support of the structure. 

ii.  The stability of the slope before, during and after 

construction. 

iii.  The effect of the construction on natural drainage in the 

areas, including any measures, such as "weepers," which 

are designed to improve natural drainage in the area. 

i. Property owner shall maintain the structure to avoid becoming dilapidated 

or in disrepair or debris, or to be unsightly, dangerous, unsafe, unsanitary, 

or otherwise unfit for human use. The owner shall provide the city a repair 

or replacement plan within 60 days of being notified of being in 

noncompliance.  

 

All underground utilities including but not limited to sewer, water, gas, electric, or 

telephone shall be installed no closer than 75 feet from the top edge of the Lake 

Michigan bluff. Underground extensions of existing utilities shall not reduce the 

existing setback from the edge of the bluff if said utilities are closer than 75 feet 

to the top of the bluff. However, utilities located more than 75 feet from the top of 

the bluff may be extended underground to structures lacking the 75-foot setback 

from the top of the bluff. The city does not guarantee, warrant or represent that 

only those areas which lie within the required setback area from the top of the 

bluff will be subject to damage resulting from bluff erosion or instability and 

hereby asserts that there is no liability on the part of the common council, its 

agencies or employees for any damages that may occur as a result of reliance 

upon and conformance with this section. 

 

SECTION II 

 

The terms and provision of this ordinance are severable. Should any term or provision of 

this ordinance be found to be invalid by a court of competent jurisdiction, the remaining terms 

and provisions shall remain in full force and effect. 

 

SECTION III 

 

All ordinances and parts of ordinances in contravention to this ordinance are hereby 

repealed. 

 

SECTION IV 

 

This ordinance shall be in full force and effect upon its passage and on the day after its 

publication. 

 

 

Approved by: Andrew Nerbun, Mayor 
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Date Approved: May 13, 2025 
 

 I certify that the foregoing Ordinance was adopted by the Common Council of the City of 

Mequon, Wisconsin, at a meeting held on May 13, 2025.  

   

 

 

Caroline Fochs, City Clerk 

 

 

Published: 
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19.03000 SHORELAND-WETLAND DISTRICT 

19.03100 DESIGNATION 
This district shall include all shorelands within the jurisdiction of this ordinance which are designated as wetlands on the 
most recent version of the Wisconsin Wetland Inventory as depicted on the Department of Natural Resources Surface Water 
Data Viewer. 

https://dnrmaps.wi.gov/H5/?viewer=SWDV 

01 LOCATING SHORELAND-WETLAND BOUNDARIES 
Where an apparent discrepancy exists between the shoreland-wetland district boundary shown on the Wisconsin 
Wetland Inventory and actual field conditions, the county shall contact the Department of Natural Resources (DNR) 
to determine if the map is in error. If the Department determines that a particular area was incorrectly mapped as 
wetland or meets the wetland definition but was not shown as wetland on the map, the county shall have the authority 
to immediately grant or deny a shoreland permit in accordance with the applicable regulations based on the 
Department determination as to whether the area is wetland. In order to correct wetland mapping errors on the official 
zoning map, an official zoning map amendment must be initiated within a reasonable period of time. 

19.03200 PURPOSE 
This district is created to maintain safe and healthful conditions, to prevent water pollution, to protect fish spawning grounds 
and wildlife habitat, to preserve shore cover and natural beauty and to control building and development in wetlands 
whenever possible. When development is permitted in a wetland, the development should occur in a manner that minimizes 
adverse impacts upon the wetland. 

19.03300 PERMITTED USES 
The following uses shall be allowed, subject to general shoreland zoning regulations contained in this ordinance, the 
provisions of chs. 30, 31, and 281.36, Wis. Stats., and the provisions of other applicable local, state and federal laws: 

01 Activities and uses which do not require the issuance of a shoreland permit, but which must be carried out without 
any filling, flooding, draining, dredging, ditching, tiling or excavating: 

(A) Hiking, fishing, trapping, hunting, swimming, and boating. 

(B) The harvesting of wild crops, such as marsh hay, ferns, moss, wild rice, berries, tree fruits, and tree seeds, in 
a manner that is not injurious to the natural reproduction of such crops. 

(C) The pasturing of livestock. 

(D) The cultivation of agricultural crops. 

(E) The practice of silviculture, including the planting, thinning, and harvesting of timber. 

(F) The construction or maintenance of duck blinds. 

02 Uses which do not require the issuance of a shoreland permit and which may include limited filling, flooding, 
draining, dredging, ditching, tiling, or excavating but only to the extent specifically provided below: 

(A) Temporary water level stabilization measures necessary to alleviate abnormally wet or dry conditions that 
would have an adverse impact on silvicultural activities if not corrected. 

(B) The cultivation of cranberries including flooding, dike and dam construction or ditching necessary for the 
growing and harvesting of cranberries. 

(C) The maintenance and repair of existing agricultural drainage systems including ditching, tiling, dredging, 
excavating and filling necessary to maintain the level of drainage required to continue the existing agricultural 
use. This includes the minimum filling necessary for disposal of dredged spoil adjacent to the drainage system 
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provided that dredged spoil is placed on existing spoil banks where possible. 
 
(D) The construction or maintenance of fences for the pasturing of livestock, including limited excavating and 
filling necessary for such construction or maintenance. 
 
(E) The construction or maintenance of piers, docks or walkways built on pilings, including limited excavating 
and filling necessary for such construction and maintenance. 
 
(F) The maintenance, repair, replacement or reconstruction of existing town and county highways and bridges, 
including limited excavating and filling necessary for such maintenance, repair, replacement, or reconstruction. 
 

03 Uses which require the issuance of a shoreland permit and which may include limited filling, flooding, draining, 
dredging, ditching, tiling or excavating, but only to the extent specifically provided below: 

 
(A) The construction and maintenance of roads which are necessary to conduct silvicultural activities or 
agricultural cultivation, provided that: 

 
(01) The road cannot as a practical matter be located outside the wetland. 
 
(02) The road is designed and constructed to minimize adverse impact upon the natural functions of the wetland 
enumerated in s. 19.03502. 
 
(03) The road is designed and constructed with the minimum cross-sectional area practical to serve the intended 
use. 
 
(04) Road construction activities are carried out in the immediate area of the roadbed only. 
 

(B) The construction or maintenance of nonresidential buildings, provided that: 
 
(01) The building is essential for and used solely in conjunction with the raising of waterfowl, minnows or 
other wetland or aquatic animals; or some other use permitted in the shoreland-wetland district. 
 
(02) The building cannot, as a practical matter, be located outside the wetland. 
 
(03) Such building is not designed for human habitation and does not exceed five hundred (500) sq. ft. in floor 
area. 
 
(04) Only limited filling or excavating necessary to provide structural support for the building is authorized. 
 

(C) The establishment of public and private parks and recreation areas, natural and outdoor education areas, 
historic and scientific areas, wildlife refuges, game bird and animal farms, fur animal farms, fish hatcheries, and 
public boat launching ramps and attendant access roads, provided that: 

 
(01) Any private development is used exclusively for the permitted use and the applicant has received a permit 
or license under ch. 29, Wis. Stats., where applicable. 

(02) Filling or excavating necessary for the construction or maintenance of public boat launching ramps or 
attendant access roads is allowed only where such construction or maintenance meets the criteria in s. 
19.03303(A). 
 
(03) Ditching, excavating, dredging, or dike and dam construction in public and private parks and recreation 
areas, natural and outdoor education areas, historic and scientific areas, wildlife refuges, game bird and animal 
farms, fur animal farms, and fish hatcheries is allowed only for the purpose of improving wildlife habitat and 
to otherwise enhance wetland values. 
 

(D) The construction or maintenance of electric, gas, telephone, water and sewer transmission and distribution 
facilities, by public utilities and cooperative associations organized for the purpose of producing or furnishing 
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heat, light, power or water to their members and the construction or maintenance of railroad lines provided that: 
 
(01) The transmission and distribution facilities and railroad lines cannot, as a practical matter, be located 
outside the wetland. 
 
(02) Such construction or maintenance is done in a manner designed to minimize adverse impact upon the 
natural functions of the wetland enumerated in s. 19.03502. 
 

19.03400 PROHIBITED USES 
Any use not listed in ss. 19.03301, 19.03302, or 19.03303 is prohibited, unless the wetland or portion of the wetland has 
been rezoned by amendment of this ordinance in accordance with s. 19.03500 of this ordinance and ch. 59.69(5)(e), Wis. 
Stats. 
 
19.03500 REZONING OF LANDS IN THE SHORELAND-WETLAND DISTRICT 

 
01 For all proposed text and map amendments to the shoreland-wetland provisions of this ordinance, the appropriate 
office with the Department of Natural Resources (DNR) shall be provided with the following: 

 
(A) A copy of every petition for a text or map amendment to the shoreland-wetland provisions of this ordinance, 
within five (5) days of the filing of such petition with the zoning administrator. Such petition shall include a copy 
of the Wisconsin Wetland Inventory map describing any proposed rezoning of a shoreland-wetland. 
 
(B) Written notice of the public hearing to be held on a proposed amendment at least ten (10) days prior to such 
hearing. 
 
(C) A copy of the Natural Resource Committee findings and recommendations on each proposed amendment 
within ten (10) days after the submission of those findings and recommendations to the county board. 
 
(D) Written notice of the county board decision on the proposed amendment within ten (10) days after it is issued. 
 

02 A wetland, or a portion thereof, in the shoreland-wetland district shall not be rezoned if the proposed rezoning 
may result in a significant adverse impact upon any of the following: 

 
(A) Storm and flood water storage capacity. 
 
(B) Maintenance of dry season stream flow, the discharge of groundwater to a wetland, the recharge of 
groundwater from a wetland to another area, or the flow of groundwater through a wetland. 
 
(C) Filtering or storage of sediments, nutrients, heavy metals or organic compounds that would otherwise drain 
into navigable waters. 
 
(D) Shoreline protection against soil erosion. 
 
(E) Fish spawning, breeding, nursery or feeding grounds. 
 
(F) Wildlife habitat. 
 
(G) Wetlands both within the boundary of designated areas of special natural resource interest and those wetlands 
which are in proximity to or have a direct hydrologic connection to such designated areas as defined in ch. NR 
103.04, Wis. Adm. Code, which can be accessed at the following web site: 
http://www.legis.state.wi.us/rsb/code/nr/nr103.pdf. 
 

03 If the Department of Natural Resources (DNR) notifies the county zoning administrator that a proposed text or 
map amendment to the shoreland-wetland provisions of this ordinance may have a significant adverse impact upon 
any of the criteria listed in s. 19.03502 of this ordinance, that amendment, if approved by the county board, shall 
contain the following provision: 
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“This amendment shall not take effect until more than thirty (30) days have elapsed after written notice of the county 
board approval of this amendment is mailed to the Department of Natural Resources (DNR). During that thirty (30) 
day period, the Department may notify the county board that it will adopt a superseding shoreland ordinance for the 
county under s. 59.692(6), Wis. Stats. If the Department does so notify the county board, the effect of this amendment 
shall be stayed until the s. 59.692(6), Wis. Stats., adoption procedure is completed or otherwise terminated." 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

4.a.f

Packet Pg. 30

A
tt

ac
h

m
en

t:
 E

xh
ib

it
 F

  (
O

R
D

IN
A

N
C

E
 2

02
5-

16
81

 :
 L

M
 B

lu
ff

 S
tr

u
ct

u
re

s)



Exhibit G
4.a.g

Packet Pg. 31

A
tt

ac
h

m
en

t:
 E

xh
ib

it
 G

  (
O

R
D

IN
A

N
C

E
 2

02
5-

16
81

 :
 L

M
 B

lu
ff

 S
tr

u
ct

u
re

s)



4.a.g

Packet Pg. 32

A
tt

ac
h

m
en

t:
 E

xh
ib

it
 G

  (
O

R
D

IN
A

N
C

E
 2

02
5-

16
81

 :
 L

M
 B

lu
ff

 S
tr

u
ct

u
re

s)



4.a.g

Packet Pg. 33

A
tt

ac
h

m
en

t:
 E

xh
ib

it
 G

  (
O

R
D

IN
A

N
C

E
 2

02
5-

16
81

 :
 L

M
 B

lu
ff

 S
tr

u
ct

u
re

s)



4.a.g

Packet Pg. 34

A
tt

ac
h

m
en

t:
 E

xh
ib

it
 G

  (
O

R
D

IN
A

N
C

E
 2

02
5-

16
81

 :
 L

M
 B

lu
ff

 S
tr

u
ct

u
re

s)



Exhibit H 

 

58-416 (c) 

Setbacks. Unless otherwise specified within an individual zoning district or in accordance with section 58-

41, no building or structure shall be erected, constructed, structurally altered, or relocated on a lot closer 

to the base setback line than the minimum setback distance specified in the established zoning district. 

(1) 

Frontage roads, service drives and parking areas setback. Frontage roads, service drives, parking areas, 

etc., shall be set back a minimum of 25 feet from the adjacent base setback line. 

(2) 

Setback from Lake Michigan Bluff. All permanent structures, except as listed below, including in-ground 

swimming pools erected or constructed after January 1, 1988, on property that is contiguous to Lake 

Michigan shall be set back from the top of the bluff a distance based on a slope ratio of two feet horizontal 

distance to every one foot vertical distance measured from the toe of the bluff. In no case, however, shall 

a building be set back less than 75 feet from the top edge of bluff at the time of construction. Additions or 

alterations to structures that were erected or constructed prior to January 1, 1988, on property that is 

contiguous to Lake Michigan shall in no case reduce the existing setback from the edge of the top of the 

bluff to the existing structure. 

Structures to gain access to Lake Michigan shall be permitted subject to the following conditions: 

1. The structure shall be limited to 5 feet in width and the following height restrictions shall apply: 

a. Four (4) feet six (6) inches measured vertically from the structure’s walking surface to the 

top of the structure. 

b. Fifteen (15) feet measured vertically from the walking surface to grade.   

2. A building permit from the department of community development shall be obtained. 

3. A survey shall be provided with the building permit and shall include the ordinary high-water mark 

(OHWM). 

4. Structures shall comply with required side yard offsets of the city base zoning district.  Structures 

and any component of the structures, whether above or below grade, including but not limited to 

cables, anchors, supports, are not eligible for the offset exemptions of Sec. 58-416. 

5. Regulations of Chapter 84 shall be met. 

6. Structure shall comply with all other applicable municipal codes and state or federal regulations. 

7. Property owners shall certify to the city their awareness of potential problems of lake shore 

erosion, including but not limited to, the possibility of adding fill of various types to stabilize the 

bluff area, the requirement for securing of a fill permit from the city engineering department for 

any such filling, the provisions of said fill permit ordinance, and the potential cost incurred. A 

4.a.h

Packet Pg. 35

A
tt

ac
h

m
en

t:
 E

xh
ib

it
 H

  (
O

R
D

IN
A

N
C

E
 2

02
5-

16
81

 :
 L

M
 B

lu
ff

 S
tr

u
ct

u
re

s)



memorandum of said certification, including the legal description of the property, shall be 

recorded in the office of the register of deeds for Ozaukee County. 

8. A registered professional engineer, board certified by the American Society of Civil Engineers, in 

geotechnical engineering (CPEGE), who is hired by the owner of the lot, shall certify to the City 

that the construction of any proposed structure located within 75 feet of the top edge of the bluff 

will be safe. Specifically, the professional engineer shall certify that: 

a.  The design of any structure, the method of constructing such structure, and the materials 

used therefore are structurally adequate and will protect public health and safety. 

b.  The proposed structure will not in any way adversely affect the structural integrity or 

safety of any building, or structure(s) located on adjoining or adjacent sites. 

c. The proposed structure will not adversely disturb ravine and bluff slopes, interfere with 

surface or subsurface drainage, or create new or exacerbate existing problems of erosion 

and recession on the subject site or adjoining or adjacent site. 

d. The drainage system will not adversely affect the adjacent and adjoining properties. 

e. There is no danger to the proposed structure or existing buildings or structures and its 

occupants from slippage of the slope above and/or below the proposed structure. 

f. A memorandum of said certification, including the legal description of the property, shall 

be recorded in the office of the register of deeds for Ozaukee County. 

g. The engineer shall make a technical report accompanying the certificate, which shall 

include, at a minimum: 

i. Recommendations regarding site preparation, foundation design, lateral earth 

pressure and support of the structure. 

ii.  The stability of the slope before, during and after construction. 

iii. The effect of the construction on natural drainage in the areas, including any 

measures, such as "weepers," which are designed to improve natural drainage in 

the area. 

9. Property owner shall maintain the structure to avoid becoming dilapidated or in disrepair or 

debris, or to be unsightly, dangerous, unsafe, unsanitary, or otherwise unfit for human use. The 

owner shall provide the City a repair or replacement plan within 60 days of being notified of being 

in noncompliance.  

All underground utilities including but not limited to sewer, water, gas, electric, or telephone shall be 

installed no closer than 75 feet from the top edge of the Lake Michigan bluff. Underground extensions of 

existing utilities shall not reduce the existing setback from the edge of the bluff if said utilities are closer 

than 75 feet to the top of the bluff. However, utilities located more than 75 feet from the top of the bluff 

may be extended underground to structures lacking the 75-foot setback from the top of the bluff. The city 

does not guarantee, warrant or represent that only those areas which lie within the required setback area 

from the top of the bluff will be subject to damage resulting from bluff erosion or instability and hereby 

asserts that there is no liability on the part of the common council, its agencies or employees for any 

damages that may occur as a result of reliance upon and conformance with this section. 
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Private Office: 
Wesolowski, Reidenbach & Sajdak, S.C. 

11402 W. Church St. 
Franklin, WI 53132 

(414) 529-8900 

www.ci.mequon.wi.us Office of the City Attorney 

M E M O R A N D U M 
TO: Planning Commission 
FROM: Brian C. Sajdak, City Attorney 
DATE:  April 15, 2025 
RE: City Liability for Issuing Building Permits 

Background 
As part of the consideration of the code amendment to allow certain structures on the Lake 
Michigan bluff, a question was raised as to whether the City would have any liability for any 
damage caused by the structures placed on the bluff under this code amendment. In my opinion, 
there would be no liability in this circumstance.  

Discussion 
In Wisconsin, municipal liability is addressed in section 893.80 of the Statutes: 

No suit may be brought against any . . . political corporation, governmental 
subdivision or any agency thereof for the intentional torts of its officers, officials, 
agents or employees nor may any suit be brought against such corporation, 
subdivision or agency . . . or against its officers, officials, agents or employees for 
acts done in the exercise of legislative, quasi-legislative, judicial or quasi-judicial 
functions. 

Wis. Stat. § 893.80(4). The phrase “legislative, quasi-legislative, judicial, or quasi-judicial 
functions” “have been collectively interpreted to include any act that involves the exercise of 
discretion and judgment.” Lodl v. Progressive N. Ins. Co., 2002 WI 71, ¶ 21, 253 Wis.2d 323, 646 
N.W.2d 314. Thus, the statute provides immunity from liability for those acts which are involve 
the exercise of discretion. “[T]he purpose of this discretionary immunity was to insulate legislative 
policy decisions from judicial examination. We reasoned that the tort process was an “inadequate 
crucible” for testing the merits of choices made in the political arena.” Est. of Lyons v. CNA Ins. 
Companies, 207 Wis. 2d 446, 453, 558 N.W.2d 658, 661 (Ct. App. 1996)(quoting Gordon v. 
Milwaukee County, 125 Wis.2d 62, 65–66, 370 N.W.2d 803, 805 (Ct.App.1985)). 

In this case, the decision to allow for structures on the Lake Michigan bluff is a legislative decision 
immune from tort liability. “Both the power to zone and the power to veto a zoning change 
represent legislative functions.” Willow Creek Ranch, L.L.C. v. Town of Shelby, 2000 WI 56, ¶ 
41, 235 Wis. 2d 409, 431, 611 N.W.2d 693, 703. See, also, Schmeling v. Phelps, 212 Wis. 2d 898, 
911-12, 569 N.W.2d 784 (Ct. App. 1997)(“Zoning actions, however, because they affect the 
property rights of specific individuals, have traditionally been treated differently than general 
municipal legislation under both statute and case law.”(emphasis added)); Dyersville Ready Mix 
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Inc. D/B/A BARD Materials v. Iowa Cnty. Bd. of Supervisors, et al., No. 2024AP1091, 2025 WL 
1078289, at ¶¶ 57–59 (Wis. Ct. App. Apr. 10, 2025)(Citing Schmeling in finding a difference 
between judicial review of zoning actions as applied to the approval/denial for specific property 
requests versus general legislative actions). As the Supreme Court noted in Willow Creek Ranch: 

Decisions to enforce a zoning ordinance and to veto zoning changes represent 
legislative acts. Quinn v. Town of Dodgeville, 122 Wis.2d 570, 578, 364 N.W.2d 
149 (1985). Thus, they are discretionary decisions subject to the immunity 
provisions. Beres v. City of New Berlin, 34 Wis.2d 229, 232, 148 N.W.2d 653 
(1967). . . . Willow Creek concedes that the decision to enact a zoning ordinance 
represents a discretionary act. 

Willow Creek Ranch at ¶ 28. The Court continued: 

Judicial review of legislative functions is limited to cases in which the authority 
acted in excess of its power or under error of law. Buhler v. Racine County, 33 
Wis.2d 137, 146, 146 N.W.2d 403 (1966). Although this court may debate the 
wisdom or the desirability of a particular zoning decision, we are constrained from 
substituting our judgment for that of the zoning authority. Bessent, 27 Wis.2d at 
546, 135 N.W.2d 317. This rule applies not only to decisions as to the necessity of 
zoning but also to decisions as to the determination of whether a change in 
circumstances justifies rezoning. Buhler, 33 Wis.2d at 147, 146 N.W.2d 403. 

Willow Creek Ranch at ¶ 41. Thus, a municipality is immune from liability for legislatively 
enacting a zoning ordinance, such as the ordinance now under consideration to allow structures on 
the bluff. 

This conclusion is further supported by the general rules related to building permits. “Generally, 
the grant or refusal of building permits is considered a discretionary or a governmental function 
for which a municipality is traditionally held not liable for damages.” Nature and purpose—
Municipal immunity, 9A McQuillin Mun. Corp. § 26:218 (3d ed.). “The issuance of a building 
permit is not an official action by which a local government implicitly approves a builder's plans 
to erect a structure of the type and at the place approved.” Compliance with requirements, 9A 
McQuillin Mun. Corp. § 26:227 (3d ed.). “The issuance of a building permit is not an official 
action by which a local government implicitly approves a builder's plans to erect a structure of the 
type and at the place approved. Building permits and building code inspections only authorize 
construction to proceed. They do not guarantee that all provisions of all applicable codes have 
been complied with.” Nature and purpose—Municipal immunity, 9A McQuillin Mun. Corp. § 
26:218 (3d ed.). Thus, there is in general no liability simply by the issuance of a building permit. 
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Exhibit K 

58-416 (c) 

Setbacks. Unless otherwise specified within an individual zoning district or in accordance 
with section 58-41, no building or structure shall be erected, constructed, structurally altered, or 
relocated on a lot closer to the base setback line than the minimum setback distance specified in 
the established zoning district. 

(1) 

Frontage roads, service drives and parking areas setback. Frontage roads, service drives, parking 
areas, etc., shall be set back a minimum of 25 feet from the adjacent base setback line. 

(2) 

Setback from Lake Michigan Bluff. All permanent structures, except as listed below, including in-
ground swimming pools erected or constructed after January 1, 1988, on property that is contiguous 
to Lake Michigan shall be set back from the top of the bluff a distance based on a slope ratio of two 
feet horizontal distance to every one foot vertical distance measured from the toe of the bluff. In no 
case, however, shall a building be set back less than 75 feet from the top edge of bluff at the time of 
construction. Additions or alterations to structures that were erected or constructed prior to January 
1, 1988, on property that is contiguous to Lake Michigan shall in no case reduce the existing setback 
from the edge of the top of the bluff to the existing structure. 

Structures to gain access to Lake Michigan shall be permitted subject to the following conditions: 

1. The structure shall be limited to 5 feet in width and the following height restrictions shall 
apply: 

a. Four (4) feet six (6) inches measured vertically from the structure’s walking surface to 
the top of the structure. 

b. Fifteen (15) feet measured vertically from the walking surface to grade.   
2. A building permit from the department of community development shall be obtained. 
3. A survey shall be provided with the building permit and shall include the ordinary high-water 

mark (OHWM). 
4. Structures shall comply with required side yard offsets of the city base zoning district.  

Structures and any component of the structures, whether above or below grade, including 
but not limited to cables, anchors, supports, are not eligible for the offset exemptions of Sec. 
58-416. 

5. Regulations of Chapter 84 shall be met. 
6. Structure shall comply with all other applicable municipal codes and state or federal 

regulations. 
7. Property owners shall certify to the city their awareness of potential problems of lake shore 

erosion, including but not limited to, the possibility of adding fill of various types to stabilize 
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the bluff area, the requirement for securing of a fill permit from the city engineering 
department for any such filling, the provisions of said fill permit ordinance, and the potential 
cost incurred. A memorandum of said certification, including the legal description of the 
property, shall be recorded in the office of the register of deeds for Ozaukee County. 

8. A registered professional engineer, board certified by the American Society of Civil Engineers, 
in geotechnical engineering (CPEGE), who is hired by the owner of the lot, shall certify to the 
City that the construction of any proposed structure located within 75 feet of the top edge of 
the bluff will be safe. Specifically, the professional engineer shall certify that: 

a.  The design of any structure, the method of constructing such structure, and the 
materials used therefore are structurally adequate and will protect public health and 
safety. 

b.  The proposed structure will not in any way adversely affect the structural integrity or 
safety of any building, or structure(s) located on adjoining or adjacent sites. 

c. The proposed structure will not adversely disturb ravine and bluff slopes, interfere 
with surface or subsurface drainage, or create new or exacerbate existing problems 
of erosion and recession on the subject site or adjoining or adjacent site. 

d. The drainage system will not adversely affect the adjacent and adjoining properties. 
e. There is no danger to the proposed structure or existing buildings or structures and 

its occupants from slippage of the slope above and/or below the proposed structure. 
f. A memorandum of said certification, including the legal description of the property, 

shall be recorded in the office of the register of deeds for Ozaukee County. 
g. The engineer shall make a technical report accompanying the certificate, which shall 

include, at a minimum: 
i. Recommendations regarding site preparation, foundation design, lateral 

earth pressure and support of the structure. 
ii.  The stability of the slope before, during and after construction. 

iii. The effect of the construction on natural drainage in the areas, including any 
measures, such as "weepers," which are designed to improve natural 
drainage in the area. 

9. Property owner shall maintain the structure to avoid becoming dilapidated or in disrepair or 
debris, or to be unsightly, dangerous, unsafe, unsanitary, or otherwise unfit for human use. 
The owner shall provide the City a repair or replacement plan within 60 days of being notified 
of being in noncompliance.  

All underground utilities including but not limited to sewer, water, gas, electric, or telephone shall be 
installed no closer than 75 feet from the top edge of the Lake Michigan bluff. Underground extensions 
of existing utilities shall not reduce the existing setback from the edge of the bluff if said utilities are 
closer than 75 feet to the top of the bluff. However, utilities located more than 75 feet from the top of 
the bluff may be extended underground to structures lacking the 75-foot setback from the top of the 
bluff. The city does not guarantee, warrant or represent that only those areas which lie within the 
required setback area from the top of the bluff will be subject to damage resulting from bluff erosion 
or instability and hereby asserts that there is no liability on the part of the common council, its 
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agencies or employees for any damages that may occur as a result of reliance upon and 
conformance with this section. 
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 11333 N. Cedarburg Road 

 Mequon, WI 53092-1930 

 Phone: 262-242-3100 

 Fax:  262-242-9655 

www.cityofmequonwi.gov  Office of Administration 
 

TO:  Public Welfare Committee 

FROM: Justin Schoenemann, Assistant City Administrator 

DATE: May 8, 2025 

SUBJECT: Work Calendar 

 

Meeting Topics 

April 

• Protest Petition Ordinance Amendment 

• Board of Appeals Ordinance Amendment 

• Showroom Sales Facilities Ordinance Amendment 

• Live Meeting Broadcast Pause Resolution 

 

May 

• Committee Chair Selection 

• Structure Definition/Board of Appeals Case (Continued) 

 

June 

• Certified Wildlife Habitats   

 

 

Future Agenda Topics 

• Chapter II, Article IV Review (Continued) 

• Adopt-A-Median Program  

• Community Outreach Initiatives 

• Logo Redesign/Branding 

• Community Survey (Continued) 

 

2025 Completed Items  

 • Polling Site Locations 

 • Bird and Bee City Designations 

 • Structure Definition/Board of Appeals Case 

• Protest Petition Ordinance Amendment 

• Board of Appeals Ordinance Amendment 

• Showroom Sales Facilities Ordinance Amendment 

• Live Meeting Broadcast Pause Resolution 
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